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NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C. 20594

SAFETY STUDY
Adopted: April 3, 1984

DETERRENCE OF DRUNK DRIVING:
THE ROLE OF SOBEIETY CHECEPOINTS AND
ADMINISTRATIVE LICENSE RRVOCATIONS

INTRODUCTION

The Na:ional Transportation Safety Board is charged by Congress tu conduet studies
pertaining to safety in transportation; to investigate transportation accidents; to
determine their probable cause; and to make safety recommendations to prevent their
recurrence. The Board has cbserved thal, of all modes of transportation, the highway
mode produces the greatest loss of life. Of all causes/factors involved in highway deaths,
alcohol/drunk driving ranks as the single leading factor.

Over the last several years, vietims of aleohol-involved accidents and other
anti-drunk driving activists have prompted legislative and program initiatives in most
States to curb drunk driving. Special task forces have been created in at least 41 States
to study the drunk driving problem and to revitalize State and local programs. Enhanced
Driving While Intoxicated {DWI) enforcement programs and tougher penalties for
convicted offencers are being legislated in & number of States. Yet in spite of this
increase in legislative and countermeasure activity, drunk drivirg continues throughout
this country. Roughly the same percentage (3% - 58 percent) of all highway fatalities each
year involve aleohol. In 1982 alone, approximately 25,600 persons d'ed in alecohol-involved
cccidents.l/ (See table 1.) National Highway Traffic Safety Administration (NHTSA)
studies of injury producing and property damage accidents aiso demonstrate the
substantial role aleohol plays in these less sever: accidents. Nearly 670,000 persons are
injured each year in alcohol-involved crashes end some 1,200,000 alcohol-involved
property damagie accidents occur yearly. Withoutl question, drunk driving remains one of
our Nation's most serious publie health, transportation, and safety issucs.

The tragic consequences of alcohol abuse havae long been of concern to the Safety
Board.  Throughout the Board's history, it has c¢bserved the overinvolvement of
alcohol-impaired drivers in fatal highway crashes. The Safety Board has issued Safety
Recommendations to Federal, State, and local governments as well as {o private
organizations, focusing on bath the specific causes of incividual accidents as well as on
the general factors which lead to aleohol-involved accidents on our highways.

Recently, the Safety Board has promoted several specific actions it believes are
needed to reduce significantly aleohol-involved highway accidents. 'The first called on the
States to raise the minimum legal age for drinking or purchasing all alcoholic beverages to
21 years (NTSB Recommendation H-82-18, see appendix A). The second recommended

1/ Date from the National Highway Traffic Safety Administration's Fatal Accident
Reporting System, See: Fell, J.C., "Tracking the Alecohol Involved Prcblem in U.S.
Highway Crashes." In Press, Proceedings at the 27th Annual Meeting of the American
Association of Automotive Medicine, October 3-6, 1933.
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Table 1.-:-Aleohol-imolved highway fatelities in the United States. 1/

1980 1981 1932

Number of fatalities resuiting

3 from alcohol-involved aceidents 28,000 28,100 25,600
) Total highway fatalities 21,081 48,301 43,945
:f Percent alconhol-involvement 55 97 58

. 1/ The eriteria for aleohol-involvement used by NHTSA is (1) any driver or pedestrian
T involved in a crash tested with a8 BAC over 0.01 mg%, or (2) any driver cited for DWI
i without a test, or (3) any police indications of ™ad been drinking” or "alcohol
- involvement."

the implementation of citizen awareness ana drunk driver reporting programas, such as the
"REDDI" program {Report Every Drunk Driver Immediately) active in six States (Safety
Recommendation -82-35, see appendix B). Most recently the Safety Board initiated an
intensive study of the law enforcement, judicial, and rehabilitation systerny in several
States and localities with regard to their treatment of the drunk driver. The purpose of
this ongoing study is to uncover and document deficiencies in these systems which allow
DWI1 offenders to repeat their offense and which help to create the impression among
many drivers that they can drive after drinking with impunity. The study reay lead to
recommendations designed to improve the efficiency and effectiveness of State and local

drunk driving prcgrams.

'The increase in minimum legal drinking age has had a direct offect — a
demonstrable reduction in alcohol-related deaths and injuries among the Nation's ycuth.
e By restricting access to alcoholic beverages, the 21 minimum legal drinking age has
Rt nelped to reduce the tragic consequences of drunk driving. Since the Safety Board
i recommended on July 22, 1982, that the States raise their minimum legal age to 21 ysars
for drinking or purchasing aleoholic baverages, five States have raised their m nimum age
to 21; ohe to 20; and one to 19; three to 19 for beer and 21 for distilled spirite; one to 21
for .onresidents and 19 for residents. Interest in this issue remains high, with rnost States
! with & legal age below 21 currently considering bills to implement the change to age 21.
- The Salety Board will continue its efforts to encourage the remaining under-21 States to
raise thelr minimum age in order to realize the full safety benefit of a uniform aze 21.

REDI1 programs have provided direct assistance to law enforcemert efforts to
detect and appreheind drunk drivers. With the sid of the motoring public, the detection
capabilities of polic2 have been expanded and the deterrent effect of DWI enforcement
programs has been increased. Since the Safety Board recommended to the nation's
Covernors that they adopt REDDl-type programs in their States, 12 additional Siates have
adopted such prograins. As of August 1983, 18 States now have REDDI programs, whica
have reported receiving 49,719 citizen calls, resulting in 12,070 contacts with motoristu
and leading to 7,662 DWI arrests (63.5 percent of contacts).

Puring the Safetly Board's continuing search for additional measures to address the
drunk driving problem, it has examined State and local programs, studied efforts in other
countries, end reviawed tha writings of numerous experts in the field of aleohol in
transportintion and highway safety. As a result of this study, several coneclusions have
emerged First, hoth short- and long-term solutions are needed. Measures to reduce the
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present danger of drunk drivers now on our roads are as essential as steps to prevent the
potential danger from future generations of drunk drivers. The 70 ceaths and 1,800
injuries Americans suffer each day due to drunk drivers demand that sctinns be taken that
can produce 1n immediate reduction in the number of aleohol-related deeths and injuries.

If drurk driving is to be reduced ~ignificantly in the short~term, motorists must be
convinced that there is a strong likelihood they will be arrested and penalized if they
drive drunk. Most experts agrea that many drunk drivers persist in their behavior because
they have a perception of low risk of arrest and penalty, These facts help explain why
public perception of risk of arrest is so low. In a recent nationwide telephone survey,
between 1/4 and 1/3 of the drivers who drink say they believe that the chances of being
caught and punished are not great enough to deter the:n from driving after drinking too
much. 2/ While the rate of drunk driving arrests depends largely on the aggressiveness of
local law enforeement efforts, estimates of the probability of arrest vary from 1 in 200
deunk drivers to 1 in 2,000. 3/

itate and local programs that focus principally on those relatively few drunk drivers
who have heen apprehended, as opposed to programs designed to deter the vast majority
of offenders who are rever caught, are not likely to achieve significant results. 4/ Expe~ts
believe that significant short-term reductions in the alcohol-related deaths and injuries
are more likely to be brought about through programs designed to deter drunk drivers still
on our roads than those which seek to stop an individual, convicted drunk driver from
repeating his or her crime. A comprehensive program is needed that does both -~ a
program that efficiently arrests and penalizes all apprehended offenders and provides
elcohol treatraent for those who need it, but also deters polential offenders because of
the increased likelihood of arrest and genalty.

In the long-term, & societal norm must be established that makes drunk driving
socially unacceptable behavior. Achievement of such a goal is by nature a slow and
gradunl process requiring decades of «ffort. The focus for such an effort must be our
Nation's youth. Through long-term prevention/education programs in our schools end
within our communitities, responsibile attitudes toward the use of aleohol and driving
must be established and reinforced.

Longer term programns use positive motivational incentives as well as purely punitive
messures. [lustrations of motivational programs: a reduction in insurance rates, extended
license periods for accident-free driving, designated drivers at locations where liquor will
be consumed, and rewarding drivers who are seen to use safe driving procedures and those
who have reported drunk drivers.

‘The purpose of this sludy is to review two drunk driving countermeasures that have
the potential to produce short-term improvements in the safety of motorists on our
highways and to discuss specific recommandations for their implementation in States and
localities.

27 Compton, R., and Engle, R., "Safety Checkpoints for DWI Enforcement,” National
Highway Traffic Safety Administration, July, 1983.

3/ Voas, R.B., 1982b. "Drinking and Dr.wving: Scandinavian Laws, Tough Penalties and
United States Alternatives.” Final Report on NHTSA contract DTNH22-82-P-05079,
Available from NHTSA, 400 Seventh Street, S.W., Washington, D.C. 20590.

4/ ‘'Tha Nationsl Highway Traffic Safety Admmis*“atmn (Nichols, Gundersheimer) has
ostimated that if every drunk driver arrested wss prevented from driving impaired for |
year, deaths would only decrease by a few percentage points. This is because (1) there aro
s¢. many other motorists driving drunk so frequently and (2) the probability that one
individusl offender will be subsequently involved in a fatal crash is very small, therefore,
removing a relative few would not appreciably reduce future crashes.




DETERRENCE OF DRUNK DRIVING

Two distinet types of deterrence have been described in the highway safety
literature:

General deterrence is the effect of threatened arrest and punishment upon the total
driving population. General deterrence influences all potential violators to refrain from
prohibited acts, in this case driving after drinking. Specific deterrence, on the other
hend, refers to efforts to prevent single offerders from drivirg drunk again, for example,
through aleohol rehabilitation programs.

The effectiveness of general deterrence depends upon certainty, swiftness, and
severity of punishment in the event a law is violated. When most drivers perceive a high
livelihood of being arrested, convicted, and sancticned, they are less likely to take the
risk of driving after drinkmg 5/ In the United States, both the perception and the reality
of that likelihood is low, resulting not only from the complexity of enforcing laws
regarding drinking and driving, but also from the limits imposed by the overcrowded court
system typical in most communities.

The impact of increased enforcement efforts are frequently blunted by lengthening
court backlogs, perticularly &s the judicial system struggles to impo : the toughened
penalties which have been ¢nacted recently by State legislatures. The grea’er the
penalty, the more the defendant is provcked to resist by engaging lawyers, demanding jury
trials, and other procedures which cauce court delays. This increased pressure on the
courts leads to compromises by prosecutors and judges which translates into plea
bargaining and pretrial diversion programs. Such processes frequently result in the faiture
to convict on the DWI charge. Thus, even in the unlikely event of an arrest, the offender
has & good chance of avoiding most of the negative consequences of his or her offense.

Some of the problems encountered by the courts in implementing the new tougher
drinking-driving laws have been discussed in recent newspaper articles. 6/ 7/ Datailed
research studies have shown the effects on court procedures of increasing the severity of
sanctions. When a law providing for a 1-day mandatory jail sentence wes enacted by the
Arizone State legislature, in the city of Phoenix requests for jury trials increased by
30 percent and innocent pleas tripled. At the same time, convictions decreased by a
third, and the number of casas dismissed almost doubled. 8/ A similar effect was seen in
Hennepin County, Minnesota, when arrests for drunk driving tripled. While court
dispositions also tripled, the rise in the number of individuals convicted on the original
charge was small, amounting to only sbout 25 percent. However, the remainder of court
dispositions resulted in individuals convicted on reduced charges.

These problems of reduced charges and lack of convictions exist in most
industrialized countries. However, the Scandinavian countries appear to have at least
partially solved them. There, enforcement procedures take advantage of widespread

5f There are, of course, problem drinkers and aleoholics who are so dependent upon
elcohol that they are not easily deterred.

8/ 'The Washington Post, "Tougher Drunk-Driving Laws Blunted by Courtroom Tactics,”
Page 1, Section A, Monday, November 28, 1983.

7/ USA Tcday, Page 1, Wednesday, January 18, 1984,

8/ Vcas, R.B. "A Systems Approach to the Development and Evaluation of
Countermeasures Programs for the Crinking Driver," in M.E, Chafetz (Editor), Research
Treatment and Prevention, Proceedings of the Fourth Annual Alcoholism Conferenc?d
the Netional Institute of Alcohal Abuse and Alecholis im, June 1974. DHEW Publication
No. (ADM) 76-284, 1975.




testing of drivers at "sobriety checkpoints" to produce the perception of greater risk of
arrest. Also, in Scandinavian countrizs a major penaity -- the loss of the driving
privilege -- is automatically applied by the licensing agency on an administrative basis
outside the judicial process. This combination of enforcement and administeative
programs seams to produce a strong perception among Scandinavian drivers that the
probability of arrest and p<nalty is high. 9/

While no single program will produce a solution to the complex drinking and driving
problem in the United States, the uniform adoption of sobriety checkpoints and
administrative license revocation by the 50 States could produce a major change in the
deterrence climate in this country—a climate similar to that which appears to have
developed over time in Scandinavia. A detailed discussion of these two countermeasures
is presented in the following sections.

Sobriaty Checkpoints

According to a number of Siate and local officials and law enforcement
organizations, 10/ a new technique that shows promise for deterring drunk drivers is the
sobriety checxkpoint or DWI roadblock, currently in use or under consideration in 21
jurisdictions and in at least 5 foreign countries. (See table 2.)

Since every motorist is potentially subject to being stopped, sobriety checkpoints
are believed to have a high deterrent effect in part because they preclude drunk drivers
from assuming they can avoid police observation by simply driving "cautiously." As the
National Highway Traffic Safety Administretion (NHTSA) has stated, "Without a
checkpoint prograrm, rany drivers assume they can avoid detection for DWI because their
driving will appear unaffected by the amount of alecohol they have consumed and/or
because they believe that very limited attenticn is devoted to DWI by police in their
area." 11/

Table 2.—Statas and Localities Using
or Considering Sobriety Checkpoints

States/Localities Using Checkpoints

Arizona Nebraska

Arkansas New Jersey
Colorado—Colorado Springs New Mexico

Delaware New York—New York Cily
Distriet of Columbia Oregon

Florida--Tampa South Dakota

9/ Scientific surveys of drivers in Scandinavia show that, compared to the U.S., there are
only 1/10th the number of drivers (1 to 2 percent compared to 13 percent) who have been
drinking to a significant extent (0.05 percent BAC). Moreover, the number of fatally
injired drivers who have been drinking heavily (BAC greater than 0.05 percent) appears to
be sbout 1/3 less in Scandinavia. (Voas, R.B., 1982b, "Drinking and Driving: Scandinavian
Laws, Tough Penalties and United 3¢tates Alternatives." Final Report on NHTSA contract
DTNH22-82-P-05079. Available from NH'TSA, 400 Seventh Street, 5.W., Washington, D.C.
20599.)

10/ A 1983 Internatioral Association of Chiefs of Police, Resolution 4R-1 endorsed the
u3e of sobriety checkpoints. (See appendix C.)

11/ Compton, R., and Ergle, R., *Safety Cheeckpoints for DWI Enforcernent,” National
Highway Traffic Safety Administraticn, July, 1883,




Table 2 (cont.)

Georgia—DeKalb County Utah—Salt Lake City
Idsho Yermont
Maryland: Yirginia:
Harford County Fairfax City
Montgomery County Virginia Beach
Prince Georges County Cherlottesville
Massachusetts Washington - Seattle
Missouri

States Considering Checkpoints
California

Michigan
Rhode Island

Countries Using Checkpoints

Australia Netherlands
Canada Sweden
France

Although State and local procedures for conducting sobriety checkpoints vary
considerably, the typical checkpoint has several basic features:

1) Police agencies select the times of operation and locations of

checkpoints, based on empirical evidence of high DWI activily or
alcohol-related crashes.

Checkpoint sites are established with high visibility, including warning
signs, flashing lights, flares, police vehicles, and the presence of
uniformed officers.

Police officers conducting the checkpoint either stop all traffic or use
some preestablished, nonbiased formula to decide which vehicles to stop;
for example, every tenth vehicle.

After being stopped, a8 motorist may be requested to produce a driver's
license or vehicle registration and is asked questions while the officer
looks for signs of alcohol impairment. In some cases where
license/registration checks are not made, the stop is very brief (15 to
30 seconds).

Based on his or her observations, the police officer either waves the
motorist on or directs him or her to a secondary area for further
investigation. In the latter -case, a roadside psychomotor test (e.g.,

walking a straight line) or a breath-alcohol test is usualiy requested.

If the driver fails these tests and the officer has probable cause, the
motorist is arrested for DWI.

The arrested driver is then transported to the station for booking and is

requested to submit to an evidentia! breath-alcohol test. Refusal to
submit to such a test invokes the State's implied consent penalties.




The ust ©! checkpoints by Federal, State, and local governments for public heglth
and safety purposes is not a new practice. Immigration, customs, and airport security
inspextions have been employed for many years. Agricultural or game inspections, truck
weight checkpoints. roadblocks to check vehicle equipment, drivers licenses and vehicle
registrations, and other police emergency roadblocks have long been used by State and
local governments,

Because extensive use of _uoriety checkpoints is a recent development in the United
States, extensive data to evaluate their effectiveness in reducing aleohol-related crashes
have yet to be gathered. Moreover, studies to isolate the impact of checkpoints alone are
difficult to accomplish because other DWI countermeasures, associated publicity, and
myriad envirenmental factors combine to affect crash levels. However, several studies
suggest that sobriely checkpoints have been effcctive in such countries as Sweden,
France, and Australia, as well as in several of the United States.

International Experience.—During a2 1978 checkpoint campaign, the ecity of
Melbourne, Australia, experienced significant decreases in nighttime fatal crashes, serious
injury crashes, and injuries to drivers with an illegal blood aleohol concentration (BAC).
Researchers reported 39 percent fewer nighttime fatalities, 39 percent fewer serious
injury crashes, and 30 percent fewer crash-involved drivers with BAC's greater than
0.05 percent. 12/ In France, a recent time series study examining crash data from 1973 to
1980 found that the number of highway fatalities and highway injuries decreased
13.9 percent and 12.5 percent, respectively, after a series of checkpoints were instituted
throughout the country during the summer of 1978, 13/ O:~ section of the city of Toronto
implemented a police checkpoint sys'em involving roadblocks at more than 100 locatiuns
chosen for their visibility to motorists, their history of accidents, and the likelihood of
apprehending drinking drivers. In this campaign, 180,000 cars were stopped from October
1977 to September 1979. Telephone surveys of drivers indicated that the public was well
aware of this effort and that the perception of risk of arrest among the drinking-driving
public increased. 14/ In 1974, the Swedish Parliament passed legislation permlttmg the
police to establish sobriety checkpomts Checkpoints have been routinely used since that
time and are the most prominent feature of their DWI enforcement program. In the three
years, 1975 to 1977, 1.2 million motorists were stopped and tested by the Swedish police.
While not conclusive, data on the number of drunk drivers on the road (above 0.05 percent
BAC) suggest that the Swedish sobriety checkpoint program is contributing to a deterrent
effect: only 2 percent of drivers on the road (weekend nights) rave BAC's greater than
0.05 percent {versus 13 percent in the United States). 15/ 16/ 11/ A recent statistical

12/ Cameron, M., P. Strang, and A. Vulean, "Evaluation of Random Breath Testing in
Victoria, Australia.” Paper presented at the Eighth International Conference on Alcohol
Drugs and Traffic Safety, Stockholm, 1980,

13/ Ross, H,, R. McCleary, and T. Epperlein "Deterrence of Drinking and Driving in
France: An Evaluation of the Law of July 12, 1978." Law and Society Review. In press,
1983.

14/ Vingillis, E., and L. Salutin, "A Prevention Programme for Dvinking and Driving,"
Accident Analysis and Prevention 12:267-274, 1980.

15/ Snportum, J.R., "Drinking and Driving in Norway end Sweden. Another Look at 'The
Scandinavian Myth' "; Presented at the American Society of Criminology Meetings,
Washington, D.C., November 1981. Law and Policy Quarterly, In Press.

16/ Voas, R.B., "Drinking and Driving: Scandinavian Laws, Tough Penalties and United
States Alternative." NHTSA Report on Contract No. DTN H-22-82-P-(5079, July 1, 1982.
Available from the National Highway Traffic Safety Administration, 400 Seventh Street,
S.W., Washington, D.C. 20590.

17/ Ross, H.L., Deterring the Drinker Driver: Legal Policy and Social Control, Lexington
Books, DC Heath'and Company, Massachusetts, 1982,




study has also attributed a reduction in highway accidents in part to the efiects of their
sobriety cheel:point programs. 18/

United States Experience.—Twec States in this country which have been operating
checkpoints-~Delaware and Maryland--have reported on studies they rave undertaken on
the impact of sobriety checkpoints on alcohol-related accidents. The findings of these
studies are summarized in table 3.

Table 3.—~Impact of Sobriety Checkpoint Operations
on Accidents in Two States

Rcadblock Comparison Percent
Period Period Decrease

DELAWARE
Injury Accidents 2,904 3,237 . 10
Alcohol-Related Injury Accidents 995 873 32

MARYLAND
(Harford County)
Total Accidents 665 783 15
Total Alcohol-Related Accidents 120 144 17

In Delaware, alcohol-related injury accidents dropped 32 percent during the period
in which roadblocks were in orogress -- December 4, 1982, to August 13, 1983. By
contrast, tolal injury accidents declincd at a lower rate of 10 percent. Aleohol-related
injury accidents as a percentage of all injury accilents dropped trom 27 percent to
20 percent. 19/

The Maryland State Police reported 15 percent fewer total accidents and 17 percent
fewer alecohol-related accidents than the previous year in the Harford County area where
checkpoint operations were conducted. 20/ In Privce Georges County, Maryland, where
county police began sobriety checkpoints on New Year's Eve 1981, deaths from alcohol-
related traffic accidents fell 71 percent, from 66 deaths for the first 6 months of 1981 to
19 deaths for the first 6 months of 1983. 21/ County police in Montgomery County,
Maryland, initiated sobriety checkpoints in October 1981, During the latest complete
reporting period in which checkpoint operations were conducted (July 1982 to July 1983),
only 7 aleohol-related fatal accidents occurred, compared to 28 in the precheckpoint year
(July 1980 to June 1981) — a decline of 75 percent. 22/

18/ Ross, N.L., "Effects of New Developments in Scandinavian Driving Law," paper
presented to the 9th Internslioral Conference on Alcohol, Drugs, and Traffic Safety, von
Juan, Puerto Rico, November 13, 1983.

19/ ‘Iraffic Control Section, "DUI, Monthly Report," Delaware State Palice, August 1983,
Avai.able from Delaware State Police, P.O. Box 430, Dover, DE 19903 -- Attn. Traffic
Section.

2C/ Field Operations Bureau, "Sobriety Checkpoint Program Evaluation Report."
Maryland State Police, Traffic Planning Unit, April 20, 1982. Available from Maryland
State Police, Pikesville, MD 21208,

21/ Mitehell, D., "Prince Georges County Alechol Program Data, 1951-1983." Available
from Special Operations Division, Prince Georges County Police, 3415 N. Forestedge
Road, Forestville, MD.

22/ Hiland, Jack; "Drinking and Driving in Montgomery County, Maryland: Trends."
August 1983. Available from Department of Family Resources, 101 Monroe Street,
Rockville, MD 20850,
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In all the above locations, sobriety checkpoints were not the only drunk driving
countermeasures in effect during the study periods. For example, increased publicity
concerning the drunk driving issues in general, increased traditional DWI patrols, and
tougher DWI penalties were all fsctors contributing to the reduction in the number of
accidents. Therefore, it cannot be proven conclusively that the reduction in accidents is
solely attributable to the iinplementation of sobriety checkpoints. liowsver, it also
appears that sobriety checkpoints are perhaps the most visible aspect of the erackdown on
drunk driving in the public's eye. A recent public opinion survey conducted by the
Insurance Institutz for Highway Safety in the Washington, D.C., area (including
Montgomery and Prince 3eorges Counties) found that "roadblock programs can increase
public perceptions of the likelihood that drunk drivers will be arrested.” 23/

Ore of the rensons sobriety checkpoints may have a strong deaterrent effect is that
they afford police the opportunity to contact greater numbers of motorists than during
tynical patrol procedures and demonstrate their localities' commitment to reducing drunk
driving. Moreover, even though they are not the most efficient arrest-producing
technique, 24/ checkpoints do generate significant numbers of DWI errests. Table 4
illustrates the number of motorists stopped, detaiied for further investigation, and
ultimately arrested in several jurisdictions. Variations in roadblock procedures, such as
use of roadside breath testing equipment and checking all motorists license and

registrations versus cursory checks for drinking alone, will aifect the relative numbers
shown. 25/

Publie reaction to the use of sobriety checkpoints appears to be overwhelmingly
positive. In order to gauge public opinion on this issue, police have handed out informal
questionnaires as part of their checkpoint procedure. Positive reactions have been
observed from motorists stopped in virtually every jurisdiction where checkpoints have
been used. In the Distriet of Columbia, 88 percent of motorists responding to a
questionnaire supported the checkpoint procedure. Maryland State Police report that
86 percent of motorists surveyed supported the checkpoint procedure. The 1984 Insurance
Institute for Highway Safety survey noted earlier found that -checkpoints are
"overwhelmingly favored by the public as an enforcement tool."

Nationally, a 1983 public opinion poll 26/ found that 51 percent of those surveyed
favored police use of "roadblocks" to detect drunk drivers. When the question was
rephrased dropping the word "roadblock," the percent favoring incressed to 61 percent. A
statewide public opinion survey in Delaware, where checkpoints are extensively used, has

found an overwhelming 87.3 percent of participants approving the use of “random police
roadblocks." 27/

23 William, A. F., Lurd, A.K., "Deterrent Effects of Roadblocks on Drinking and
Driving," Insurance Institute for Highway Sefety, Washington, D.C. 20037.

24/ Compton, R. P., and Engle, R.E. "Safety Checkpoints for DWI Enforcement." NHTSA
report, in press, July 1983, Available from National Highway Traffic Saflety
Administration, 400 Seventh Street, S.W., Washington, D.C. 20590.

25/ Dbid. Voas, R.B.; "Use of Passive Sensor at Sobriety Checkpoints." Preliminary
Raport, August 8, 1983. Avallable from the Insurance Institute for Highway Saufety,
Watergate No. 600, N.W., Washington, D.C. 20037

26/ Public Attitude Monitor 1982 All-Industry Research Advisory Council, Oak Brook,
Niinois 60521, (Survey by Yankelovich, Sheily & White).

271/ Delaware Office of Highway Safety, Dover, Delaware 19901, 1983,
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Table 4.~-Results of Sobriety Checkpoint
Operations in Three Jurisdictions

Number Stopped/ Number Number
Location Interviewed Detained Arrested Public Reaction**

District of
Columbia 572 102 39 88

Maryland:
Harford Co. 4,685 40 17 86
Montgomery Co. 5,200 NA* g NA*
Prince Georges 22,899 NA* 48 NA+*
COI

Delaware 12,604 701 231 NA*

*NA = Not available
**Public reaction as measured by motorists responding to questionnaires distributed
at roadblocks.

Administrative License Revocation Laws

While n:otor vehicle administrators historically have had ample statutcry autbority
to revoke or suspend the licenses of drivers who pose a threat to the publie, these
administrators traditionally have been conservative in the use of that power. The result
has been that most .notor vehicle departments tske no action to suspend liceuses of
drivers who violate drun« driving or implied consent 28/ laws until they receive a formal
notice from the court of the convietion of the individual for a drunk driving or implied
consent offense. 29/ Moreover, many of those who take a chemical test and procuce a
result over the legal limit will also fail to lose their licenses because of court procedures
which permit reduction in charges or pretrial diversion.

Revcently, the States have been enhancing their traditional presumptive drunk
driving laws, which make it an offense to drive "under the influence" of alecohol, with &
new provision which makes it "illcgal per se" to drive with a given blood alcohol
concentration. This approach is typical of that initially established in Scandinavia and
recently adopted by most industralized couuntries around the world. Tiie establishment of
an "illegal per se"” provision increases the objectivity of enforcement and prosecution of
drunk driving by defining the offense in terms of quantitative breath or blood test,
thereby avoiding the subjectivity involved in judgments regarding the extent of driver
impairment.

Building upon this approach, the State of Minnesota in 1976 added to its implied
consent statute & provision permitting the suspension of driving privileges by the director
of motor vehicles no¢ only in the ¢ 3e of a test refusal, but also when a driver accepted
the test and the test result was at or above the prohibited BAC limit of 0.10 percent.

28/ "Implied consent™ laws provide penalties for refusal to submit to a chemical test for
intoxication when arre.’~d for a DW! offense.

29, An exception t~ “ids rule is the Distriet of Columbia which since 1954, has been
suspending the lice,... 2 of persons charged with driving while under the influence and
other serious offenses without waiting for a formal conviction notice from the courts.
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Under this "administrative per se" (administrative license revocation) law, the license is
suspended or revoked ot the basis of a Motor Vehiele Department finding that the person
drove a motor vehicle while having a BAC of 0.10 percent or greater. 30/

In 1982, lowa and Oklahoma followed Minnesota's lead and enscted similar
administrative revocation laws. Earlier, in 195i, West Virginia had psssed a law modeled
on the Distriect of Columbia practice authorizing suspension of a license before a
conviction on a charge of driving while under the influence of alcohol or drugs. Delaware
adopted a similar law ir. 1982, During 1983, 13 additional States adopted administrative
revocation laws. (See tsble 5.)

Because of the interest generated by the Minnesota law, NHTSA undcrtook a study
of Minnesota's administrative revocation process. 31/ As a companion effort, the NHTSA
sponsored the development of a model administrative revocation law entitled "Model
Revncation on Administrative Datermination Law" (ROAD). (See appendix D.) (The
initial version of this law was released in October 1982.) Recently, NHTSA supported a
study of 19 State laws, and based on this study, modified the original ROAD sampie
legislation. 32/

Table 5.—States With Administrative License Revocation Laws

Alaska

Colorado

Delaware

District of Columbia
Indiana

fowa

Louisiana

Maine

Minnesota
Mississippi

Missouri
Nevada

New Mexico
North Catolina
Ohio*

North Dakota
Oklahoma
Oregon

Uiah
Washington

West Virginia
*Subject to judicial review on first offense.

Provisicns of Administrative Revocation Laws.—Administrative revocation laws
vary from State to State, but in general they have three ms&jor provisions. The first of
these is a provision for suspension or revezation upon administrative {rather than judicial)
determination. This provision normally also includes a specification that the
administrative determination will be based upon a report by a law enforceinent officer. 1t
also specifies the basis for administrative revocetion, such as refusal to stbmit to a BAC
test or evidence that the individual wus operating a vehicle while having a BAC of
0.10 percent or greater.

30/ Reeder, Robert I., "Analytical Study of the Legal and Operational Aspects of the
Minnesota Law Entitled Chemical Test for Intoxication. MSA Sec. 169, 123. NHTSA
Report No. DOT HS-806-170, December 1981, Final Report. Available from National
Teclnical Information Service, Springfield, Virginia 221861.

31/ Reeder, 1981, bid.

@/ English, J.W., Early License Revocation for Driving While Under the Influence:
Model Revocation on Administrative Determination (ROAD) Law, Revised Edition,

?ggg&nber 1983. Avallable from NHTSA, 400 Seventh Street, S.W.; Washington, D.C,,
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The second major provision in most administrative revocation laws is that the
offender must receive a notice of revocation (usually given to him or her by the police
officer in exchange for his or her driving perinit). The document given to the offender by
the pol ee officer also must include information on the method by which the cifender can
receive an administrative review or hearing on the suspension and the effective date upon
which the full suspension will begin and end unless the license is reinstated upon review.

Ty final major provizion of this type of law has to do with the administrative
review a id hzaring procedures designed to ensure that the offender's rights are protecied.
Included n this section may be provisions for judicial review of the administrative action.

Opuerational Procedures Under Administrative Revocation Laws.--When a driver is
stepped by & police officer who has probable cause to arrest the driver for a
drinking/criving offense, the officer will ask the driver to submit (o a breath test. The
driver is warnzd that refusat of the test will result in a license suspensior and is further
waried that if he or she takes the test and is over the specified BAC limit, this will also
result in & suspension. If the driver either refuses the test or takes the test with a result
which is over the limit, then the police officer will then take the driver's license. The
offender is then provided with a notice which serves both as a temporary driving pLrmit
{typically forr 7 to 30 days) and as a notice that the driver has a right to request both an
administrative and, uitimately, a judicial review of the suspension. The driver is, of
course . not allowed to drive from the scene and is held in custody for a specified period of
time or released to a "responsibvle party.”

'The adrinistrative review can consist of two actions: a departmental review and/or

an administrative hearing. A departmental review is conducted by a driver analyst,
withost the arresting officer present, and is not a hearing. This process protects the

driver by providing an indopendent review to ensure that the officer had probgble cause to
stop the person and that the officer complied with the other provisions of the implied
cornsent statute.

In addition to this review, a more formal administrative hearing, in which the police
officer and the offender are present and are permitted to provide testimony, will normally
be aveuilable to the offender. In addition, the offender always has the right to take the
issue to the court for a judicial review. Not all States provide for a rapid departmental
review or adininistrative hearing, but each State which has an adininistrative revocation
procedure mist provide for an administrative hearing in order to ineet the requirements
of due process.

The NHTSA model law requires an alcohol assessment of the driver before the
license is reirstated. Most State motor vehicle laws allow the motor vehicle department
to refusa licenses to individuals who are known to be alcoholics or are known to have
drinking problems. The State is under some obligation, therefore, to assess the drinking
status of individuals who have had their licenses suspended or revoked as a result of a
drinking-driving arrast, particularly in the case of multiple offenders (found to be
classifiable as problem drinkers in at least 8 out of 10 cases), 33/

33/ University of South Dakota Program Level Evaluation of ASAP Diagnosis, Referral
and Rehabilitation Efforts, Volume !, 1978, Available from the NH(SA, 400 Seventh
Streat, S.W., Washington, D.C. 20590.




-13-

Legal Issues.—There has been considerable controversy over whether the driver's
license represents a rlght or a privilege for the individual. The Suprem:a
Court 34/ addressed this issue by taking a position somewhat in between, holdmg that
"Once llcenses are issued ...their continued possession may become essential in the
pursuit of the livelihood. Suspension of issued licenses thus involves state action that
adiudicates important interests of the licensees. In such cases, the licenses are not to be
taken away without that procedural due process required by the Pourteenth
Amendment.” 35/ Therefore, the summary suspension procedures provided for in the
adriinistrative revocation legislation must meet the requirements of due process. While
the Supreme Court thus established a requirement for due proces. in the suspension of
licenszs, it has also recognized certain areas in which property may be seized summarily
without affording an owner a determination hearing. These have included such things as
protection of national security during war time and protecting the public health f{rom
unsafe food end drugs.

In considering the extent to which hearings and other due process requirements are
applicable to administrative suspension of social security disability benefits, the Supreme
Court established tests to determine the balance betwcen public needs vs private
rights. 36/ In this case, the court recognized three factors:

1.  The private interest that will be affected by the official action.

2,  The risk of an erroneous deprivation of such an interest through the
administrative procedures used ard the probable value, if any, of
additional procedural safeguards.

3. The government's interest and need, including the fiscal and
administrative burdens of additional safeguarding procedures.

Decisions by the Supreme Court and the U.S. District Courts have established the
principle that the offender is protected sufficiently if an opportunity for hearing is
provided speedily following the actual suspension. 37/ The hearing need not precede the
suspension, providing the mechanism which is established does permit the offender to
recelve reasonably prompt action.

To enzure the maximum protection of the individual, the NHTSA model ROAD law
proposes an immediate administrative "review" providing for independent consideration by
the motor vehicle depsartment of the written testimony presented by the police off’cer
and of written or oral presentations by the offender. This ecan be done rapidly by a
licensed examiner and gives the offender an early opportunity to overturn an erroneous
suspension. In addition, the NHTSA model law proposes that provision be made for a more
formal hearing at which the arresting officer, as well as the offender and counsel, could

34/ For a review of the relevant cases, sce Reese, John H., Summary Suspension of
Driver Licenses of Drunken Drivers--Constitutional Dimensions, in Administeative Driver
License Suspension and Revocations Prior to Court Appearances, National Highway
Traffic Safety Administration, August 1982, Washington, D.C. 2¢590.

35/ Bell v. Burson, 42 US535, 539, 91 8. CT, 1386, 29.L. Ed. 2nd 90 (1971).

36/ Mathews v. Eldridge, 424 US 319, 335, 96 S. CT, 893, 47 L. Ed. 2D18 (1976).

37/ See, e.g., Mackey V. Montrﬁm, 443 US 1, 99 S.Ct. 2612, 61L. Ed. 24 321 (1979) in
which the Supreme Court upheld the constitutlonahty of prehearing license revocation
proceedings where the driver refused to take a chemical test for aleohol concentration.




be present and give testimony. Available to the offender, in any zase, is an appeal to the
judicial cystem for redress.

To date only one State's administrative revocation law has been tested in a State
supreme court. In the case Heddan v. Dirkswager 326 N.W.2d 54 (5.Ct. Minn. 1983), the
Minnz2sota State Supreme Court upheld the Minnesota law against the claim that it
violates due process of law.

Effects of Administrative Revocation.—Under the general deterrence concept,
administrative revocation laws should contrib:le to the deterrence of drunk driving if
several effects are observed. first and most importantly, administrative revocation laws
should make license suspensions routine for nearly all arrested drunk drivers and those
who refuse a chemical test. Thus, the likelihood of an immediate and significant penalty
for the DWI offense is increased. A secondary effect should be to encourage police to
increase DWI arrests by ensuring that the DWI offenders they apprehend are penalized.
Currently, many police officer's are discouraged by the widespread practice of plea
bargaining and dismissals of DWI cases. In addition to deterrence considerations,
administrative revocation laws could affect the criminal adjudication of DWI cases by
influencing judges to reduce the severity of court sanctions if the offender has already
lost his or her driving priviledge.

_ Since administrative revocation laws have only recently been enacted in most

States, only a limited amount of data are available on these questions. However, for
those States, such as Minnesota and Iowa, which have used the procedures for several
years, some pertinent infcrmation is available,

License suspeusions/revocations.--Perhaps the best illustration of the effcot of an
administrative revocation law on revocations is provided by lowa, where the law became
effective on July 1, 1982. (The effect is shown in table 6.) Historieally, drinking drivers
who refused to take a chemical test had their licenses revoked under the Iowa implied
consent law which existed before July 1982. As can be seen from table 6, the number of
revocations for refusal to take the test remained essentially constant after the new
administrative per se law was passed. In contrast, revocations from eourt convictions for
drinking—-driving offenses drogped during the first year after the administrative revocation
legislation took effect. More importantly, during this period there were nearly
14,000 administrative revocations which resulted from individuals who took the chemical
test but provided a result over 0.10 percent. Likewise, suspensions for a test result of
over 0.10 percent were greater than the total number of revocations for all reasons in the
prior year. Overall, the number of suspensions almost dcubled in the first year after the
passage of the administrative revocation law.

Similar data are shown for the State of Minnesota in table 7. 38/ Since 1977, the
first full year after implementation of the administrative revocation law, the total
number of revocations has been increasing with the number now approaching twice the
total typical before enactment of the administrative revocation law. These data reflect
an interesting transition in the administrative revocation law that occurred on July i,

38/ Unfortunately, records were not kept of the number of revocations for refusals ss
compared to the number of revocations for conviction of DWI prior to the passage of the
administrative revocation law on July 1, 1976. Another factor which complicates the
interpretation of these data is that a 1976 decision of the Minnesots Supreme Court held
that a driver had a right to counsel prior to submitting to & chemical test for intoxication.
This requirement resuited in the dismissal of a number ot pending DUI cases with the
result that in 1976 the number of revocations dropped.
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Teble 6

Impact on the Wumber of Revocations Produced By
Passage of the Administrative Revo:ation Law++
in Iowa

July 1, 1980 July 1, 1981
te to
June 30, 1981 June 30, 1982

Julv }, 1982
to
June 30, 1482

Convictions 2,262 2,313
for refusal
to take test

2,359

Revocations
as result of
conviction

6,155

Revocations
under Adminis-

trative prceedures
BAC 0.10%

13,680

TOTALS 22,224

E>C MO ZOTSErHZEZmr TS

DUI arrests

in 7 major 7,697
Metropolitan

Counties

Fatal Accidents
Day 6 am-9 pm 473 425+ 380 **
Nigit 9 pm-6 am 329 18 S 230% * %2
++ Source: Governor's Office of Highway Safety, State of lows.

w 10 % reduction from prior year.
. 8 % reduction from prior year.
e 18 % reduction from prior year.
*eve 15 9% reduction from prior year.

1982, Until that time, motorists charged with DWi could take advantage of the faet that
the loss of license was only 39 days on conviction in court (as compared to 90 days under
administrative revocation) by pleading guilty at erraighment before the administrative
revocation took effect. Once this loophole was eliminated, almast all revocations have
been a result of adniinistrative procedures with the courls assessing only fines and jail
sentences.

-
N
~$
)
ih
Ll
E

N =
"
il
.
.
H %
.
14
&=
.,




-16-

The more specific question regarding the apparent overall increase in revocitions is
what proportion of those being arrested actually lose their licenses. If the edministrative
revocation system is working effectively, the great majerity of &)l individuals arrested
should receive an administrative revocation since most arrests occur only when there s e
chemical test at or above the State's legal limit. (In most jurisdictions, individuals sce
only infrequently arrested with RAC's below the State revocation limit.) Barring unususl
situations, the licenses of all individuals arrested should be administratively revoked,
based on having been operating & vehicle and having either refused a BAC test or provided
a test with a result over the revocation limit.

Table 7
Revocation of driver®s licenses and arrests
for alechol-related offenses in Minnesota

Administrative
Court Based Chemical Revoceations
Revocations test refusal over 0.10% BAC+ Total
($169.121) (5169.123) ($169.123) Revocations

C F 15,306

. * 17,628

L ® 14"‘51¢t#

’ * 17,741
15,512 5,344 24,357
14,797 3,427 24,966
17,406 3,863 30,481
19,009 1,427 32,043
9,100¢* 8,456 36,024% 00

156 11,583 34,903

30 days 6 months

Dsta not broken down and not available.

Law change in 1982 which prevented 3u-day court-imposed suspension {rom bloeking
80-day administrative suspension.

The lower number in 1¢78 is attributable to the decision of the Minnesota Supreme
Court in Prideaux v. Department of Public Safety. 247 N.W.2d. 385 (1976), which
held that a driver had a right to counse’ when subraitting to a chemical test for
intoxication. It cause the dismissal of a number of pending cases.

*% 2% [ncludes 3,000-case baeklog.

+ Sowirce:  Motor Vehicle Department and Office of Traffic Safety of Minnesota
Departrment of Public Safety.

There is evidence that the majority of the licenses of those arrested are beirg
revoked In those States which have had the administrative revocation law for a long
enough period of time to provide data on the number of revocations relative to tha
number of arrests. In Minnesota and in lowa, there are actually more revocations than
there are arrasts since, under their dual track system, individuals can receive lwo
suspensions, one as a rosult of the edministrative procaedure and one a3 & result of the
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independent court conviction. 39/ In Delaware, a detailed followhp of individuals arrested
in the first year of the implementation of its adminjstrative revocation lav found that
96 percent of the individuals arrested for DWI by the police had licenses revoked as a
result. 40/ Similar)y high suspension rates sre reported by the Department of Motor
Vehicles o the Distriet of Columbia which Fas been using a suspension system similar to
administrative revocation for some years.

Administrative Revocation and Licensing Agencies.—A feature of the administrative
revocation process is that it provides for & hearing for the driver who has been reported to
hsve refuied a BAC test or to have had & BAIC above the revocation limit. One indication
of the burden of revocation laws on licensing agencies is the numbers of individuals who
take aclvanlage of the hearings. In Delaware during the first yzar of the implementaticn
of its edministrative revocation law, only 23 ercent of lhose suspended requested even &
departmentsl hearing. Minnesota initially hed a problem with a large number of appeals
to the courts on the motor vehicle department's determination beceuse the initiation of
such an appeal resulted in a stay of the revoeation. However, when the law was changed
50 that the revocation took place before hearing of the court appesl, the appeal rate went
dowr. Only 7 1/2 percent of drivers whose licenses had been suspended appealed during
1983. 41/

Administrative Revocation and tha Police.--An important aspect of the
alministrative revocalion procedure is its effect on individual police officers and
dopartment commanders. If the officers see administrative revocation as providing
assurance that offenders will be penalized (by the loss of a license rather than avoiding
coaviction), this should encourage their DWI effort, resulting in an increased number of
arrests. If, on the other hand, the officers see the administrative revocation procedure ss
ba2ing unfair to the driver, it could have the opposite effect.

As shown in table 7, DWI arrests in Minnesota, after dropping in 19%7 (probably as a
result of the Supreme Court decision which resuited in the dismissal of a large nuinber of
DUI cases), have been increasing yearly; In 1982, they are well abave the
pr2administrative revocation period before 1976. In lowa, arrests rose 12 percent after
enactment of edministrative revocation laws. ©-e table 6). These data suggest that
administrative revocation laws increase rather than reduce arrest activitly. The
longer-term experience of the State of Minnesota suggests that the law may have a
motivitting effect on the police.

Administrative Revocation and the Courts.--The effect of the passage of
edministrative revocation legislation on the court system is not yet knowa from the
limited experience with the law. However, initial data from Minnesota, which hes had the
administeative revecation system in place the longest period of time, suggest that it does
not hava a majr effect. The pumber of revocations resulting from DWI court coavictions
after the2 passage of the law remained constant until additional legislation in 1982 made
administrative procedures the primary procedure for revoking the license. (See tadle 7.)

338/ In Minnesota, in 1982 (table 7) the e were 23 percent more revocations than arrests.
This {s a'so due to the fact that some acrests are not listed in the official files if the
individual is not prosecuted as well as the double suspensions that occur. These drivars do
receive revocations, however, if they refused the test or were over the legal limit., liwa
also shows more revocations than arrests.

40/ Infcrivation provided by the Governor's Highwav Safety Representative, State of
Delawarse.

41/ Information provided by Office of ‘lraffic Safety, $tate of Minnesota.
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As shown In table 6, there was a reduction in the first year in the number of
suspensions due to court convictions in lowa. It remains to be seen whether this reduction
will continue or whether, as suggested by the date from Minnesota, the number of
suspensions due to court convietion will continue to increase beyond the number made
befcre the law. In any care, the experience in Minnesota and lowa suggests that the use
of administrative revocation does not have a major impact on the use of suspensicn by the
courts. Insufficient data are available to determine whether this procedure affects otier
penalties which are assessed by the courts.

Administrative Revocation Laws and Alcohol»-Related Accidents--Obviously, the
most important measure of the effectiveness of the administrative revocation
countermeasure is the effect on reducing the number of alcohol-invoived accidents.
However, it is extremely difficult to evaluate the effect of administrative revocation
laws on highway [atalities because of the various factors which influence accident
statistics. The Minnesota data shown in figure 1 illuswrete the problem. The graph shows
a dramatic contrast in the trend of the highway death rate and the license revocation
rate. While the license revocation rate had been increasing slowly befcre 1976, it climbead
rapidly after enactment of the administrative revocation law, doubling in the next 4
years. The “fatality rate in Minnesota has also dropped since the passage of the
administrative revocation law. However, the reduction began in 1968, accelerating in the
1980-82 period when fataiities were decreasing nationwide. Evidence of a reduction in
alcohol-related fatalities is shown in table 6. In lowa, after passage of the administrative
revocation law, nighttime fatai accidents deciined 15.1 percent, compared to an
8.2-percent decline in daytime accidents. However, nighttime fatal accidents had
declined 18 percent in the year bzfore the enactment of administrative revocation
legisiation. Therefore, the differential reduction after enactment cannot be attributed
conclusively to enactment of the administrative revocation law alone.

Combined Effect of the Use of Checkpoints and Administrative Revocation

While a number of States are using the sobriety checkpoint enforcement system and
also have administrative revocation lews, these elemenis were not enacted at the same
time. Therefore, it is difficult to d<termine what the combined effect of these two
countermeasures has been on accidents.

Dalaware piovides the best opportunity currently available in the United States for
avaluation of the combined effects of these programs. Delaware enucted a toughened
Jrinking-driving law in October 1982, which featured sobriety checkpoints and
administrative revocation. The first full year of the implzmentation of both of these new
countermeasures was 1983. During 1983, 84 sobriety checkpoints were established by the
Delaware State Police resulting in 15,469 vehicles stopped. Of these, 890 were detained
for further investigation and 295 DUl arrests were made. 12/ Also during 1983, as a result
of the administrative revocation procedure, the licensas of 96 percent of the drivers
arrested were revoked. The total number of arrests remained essentially constant, risin;;
only 1.7 percent. However, the number of DUI arrests had already increased 2 years
before when additional resources were provided for enforcement. 43/

%/ Data provided by the Governor's Highway Safety Representative, State of Delaware.
43/ bid.
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Figure 1
Carparison of Traftvic Leath Rate and
License Revocation Rate in Mirnesota 1967-1982
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The change in accident statistics in Delaware following the initiation of the
checkpoint and udministrative revocation legislation is encouraging. Between 1982 and
1983, there was a 13.8-percent decline in total fatal accidents and a 17.3-percent decline
in aleohol-involved fatal aceidents. The impact appeared to be even g-eater among injury
accider.ts where the total decline was only 3.8 percent from 1982 to 1983 but the decline
in alcohol-invoived accidents was 21.9 percent. These declines occurired despite an
8-percent increase in sales of fuel in Delaware, indicating that the reduction could not be
explained by reduced travel. 44/ In sddition, between 1982 and 1983, there was only a
small Cecline in fatal accidents nationwide.

Perhsps the most impressive indication of the potential impact of these two
countermeasures in Delaware is the number of drinking drivers involved in fatal accidents.
Delaware is one of the few States which test nearly all fatally injured drivers for alcohol.
When the number of drivers who are fatally injured and tested for alcohol is added to the
number of surviving drivers in fatal accidents who woere charged by the police with
drunken driving (and also tested for BAC), the number of drinking drivers (BAC greater
than 0.05 percent) in fatal accilents decreased by 19.1 percent from 1982 to
1983. 45/ This reduction is based on known BAC levels and is not subject to the biases
vhich sometimes occur in police judgments regarding whether a driver was drinking.
While more detailed aralysis of accident data over a number of years will be required to
confirm that this change can be attributed to the new law, this reduction in the number of
accident-involved drinking drivers is impressive.

COMCLUSIONS

Based upon its review of the current literatlure and recent experience in national and
international efforts to control drunk driviig, the National Transpoctation Safety Board
believes that general deterrence programs afford the most promising approach for the
short-term reduction in alechol-related deaths and injuries on our highways. Further,
upon considerstion of the information presented in this report, the Safety Board believes
that the sobriety checkpoint and administrative license revocation procedures are
potentially effective deterrent measures that warrant broader application hy the States.

The National Transportation Safety Board, therefore, concludes that sobriety
checkpoints and administrative license revocations should be an integral part of a State's
comprehensive aleohol and highway safety program.

RECOMMENDATIONS

As a result of this Safety Study, the National Transportation Safety Board made the
following recommendations:

--to the Governors of Alabama, California, Connecticut, Guam, Hawaii, Nlinois,
Kansas, Kentucky, Michigan, Montana, New Hampshire, Pennsylvania, Puerto Rico, Rhode
Istand, South Carolina, Tennessee, Texas, Virgin Islands, Wisconsin, and Wyvoming:

Institute the use of sobriely checkpoints on a periodie and continuing
basis by the appropriate enforcement agencies under your jurisdiction as
part of a comprehensive Driving While Intoxicated enforcement program.
These checkpoints should be conducted according to accepted procedures
and constitutional saleguards. (Class II, Priority Action) (H-84-11)

44/ bid.
45/ hid.
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Encourage local law enforcement agencies within your State to institute
sobriety checkpoints on a similar basis. (Class 11, Pricrity Action) (H-84-12)

Enact legislation or utilize existing authority to provide for administrative
revocation of the licenses of drivers whe refuse a chemical test for aleohol or
who provide a result at o above the State presumptive limit. (Class II,
Pricrity Action) (1-84-13)

Evaluate the effectiveness of sobriety checkpoints and administrative license
revocation procedures implemented. (Class II, Priority Action) (H-84-14)

--to the Governors of Arizona, Arkansas, Florida, Georgia, Idaho, Maryland,
Massachusetts, Nebraska, New Jersey, New York, South Dakota, Yermont and Virginia:

Continue and eypand the use of sobriety checkpoints on a periodic and
cortinuing basis by the appropriate enforcement agencies under your
jurisdiction as pert of & comprehensive Diving While Intoxicated
enforcement program. These checkpoints should be conducted according
to accepted procedures and constitutional safeguards. (Class II, Priority
Action)(H-84-15)

Encourage local law enforcement agencies within your State to institute
?obriety icheckpoints on a similar basis. (Class II, Priority Action)
H-84-16

Enact legislation or utilize existing authority to provide for
administrative revocation of the licenses of drivers who refuse a
chemical test for aleohol or who provide a result at or above the State
presumptive limit. (Class I, Priority Action) (H-84-17)

Evaluate the effectiveness of sobriety checkpoints and administrative
zlcense revocation procedures implemented. (Class II, Priority Action)
H-84-18)

--to the Governors of Colorado, Delaware, Missouri, New Mexico, Oregon,
Utah, and Washington:

Continue and expand the use of sobriety checkpoints on a periodic and
conitinuing basis by the appropriate enforcement agencies under your
jurisdiction as part of a comprehensive Diving While Intoxicated enforce-
ment program. These checkpoints should be conducted according to
accepted procedures and constitutional se{egua~ds. (Class 1, Priority
ActionH-84-19)

Encourage local law enforcement agencies within your State to institute

:(sobrg:tyufheckpolnts on & similar basis. {(Class 1, Priority Action)
H-84-2

Bvaluate the effectiveness of sobriety checkpoints and administrative
%i-cense r;wocation procedures implemented.(Class 1I, Priority Action)
H-84-21




--to the Governors of Alaska, Indiana, Jlowa, Louisiana, Maine, Minnesota,
Mississippi, Nevada, North Carolina, North Dakota, Ohio, Oklahoma, and West Virginia:

Institute the use of sobriety checkpoints on a periddic and continuing
basis by the appropriate enforcement agencies under youar jurisdietion as
part of a comprehensive Driving While Intoxicated enforcement program.
These checkpoints should be ¢onducted according to accepted procedures
and constitutional safeguards. (Class I, Priority Action) (H-84-22)

Encourage local law enforcement agencies within your State to institute
sobriety checkpoints on a similar basis. {Class II, Priority Action)
(1-84-23)
Evaluate the effectiveness of sobriety checkpoints and administrative
license revocation procedures implemented. (Class I, Priority Action}
(H-84-24)

--to the National Highway Traffic Safety Administration:

Evaluate the effectiveness of sobriety checkpoints and administrative
revocation procedures. (Class II, Priority Action) (H-84-25)

--to the Mayor of the District of Columbia:

Continue and expand the use of sobriety checkpoints on a periodic and
continuing basis by the appropriate enforcement agencies under your

jurisdiction as part of a comprehensive Driving While Intoxicated
enforcement program. These checkpoints should be conducted according
to accepted procedutes and constitutional safeguards. {(Class II, Priority
Action) (H-84-26)

Evaluate the effectiveness of the sobriety checkpoints and administra-
tive license revocation procedures implemented. (Class 1I, Priority
Action) (H-84-27)

BY THE NATIOCNAL TRANSPORTATION SAFETY BOARD

/s/  JIM BURNETT
Chairman

/s/ PATRICIA A, GOLDMAN
Yice Chairman

YERNON L. GROSE
Member

G. H. PATRICK BURSLEY and DONALD D. ENGEN, Members, did not participate.
April 3, 1984
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| APPENDIX A
- NYSB RECOMMENDATION RAISING THE DRINKING AGE TO 21
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ISSUED:  July 22, 1982

Forwardsd to: States of: Alabaing, Alaska,
. Arizona, Colorado, Connesticut, Delaware, “~—
gergimy@@&n &, l&awaﬁ, h!dahm I%?;a, Kansas, |
L.ouisians, Maine, Massachusetts, Minnesota, S » N
. Mississippl, Montana, Nebraska, New Hampshire,)  VATETY RECOKEKDATION(S)
* New Jersay, New York, North Carolina, Ohio, - H-g2-18
~ Oklahoma, Rhode Island, South Carolina, ————
- Bouth Dakota, Tennessees, Texas, Vermaont, -
 Virginia, West Virginia, Wisconsin, Wyoming
“and the Distriot of Columbla |
- About 2118 a.m. es.t on'March 14, 1982, ot a railroad/highway grade crossing on
. Herricks Road in Nassau County, New York, & southbound van, occupied by 10 teensgers,
- was driven around a lowsrsd automatie gate with flashing lights onto the main line tracks
 of the Long Isiland Railroad and into the peth of an oneom.inqmtmn'. Nine of the 10
oocupants were killed and one passenger wes eritically injured, The blood alochol level of
~the 18-year-old male owner end apparent driver of the van was .09 percent by weight,
- New Ycrk law determines that & blood alechol level of .08 to .08 is evidence that ths
- driver's ebility is impaired. A level of .10 is considered to be "intoxicated.” The minimum
legal purchase age fcv all slecholic bevarages in the State of New York at the time of the
acoident was 18 years,. . . | ,
.. Inthe past 3 years, the National Transportetion Safety Board has hivestigated thrae
ther major aacidents {see tadble 1) involving young drivers in the 18~ to 2i-year-old ege

o r*oup where alcohol was a factor in the accident, In these four accidents, there were 30
- futelities and 18 injuries, C D -

© . In duly 1871, the 25th Amendmen! to the U.8, Constitution became effective

xtending tha right to votn in Federal electiony to citizens botween 18 and 21 years of

age,  Between 1877 and 1873 the 850 States slso extended ths right to vote in State

. .glections to this sge group, and 24 States reduced thelr minimum !efal drinking age for all

- aleoholle beverages as part-of the trend to reduce the age of majority. 3/ Eighteen of the

- 24 States lowered the legal drinking age to 18, and § States Jowared it to 19, Eleven other

Btates lowered the legal drinkdng age fov wins and baet only to either 18 or 19,

1/ 8tates that reduded their legil drinking eges for all alcoholic beverages betwesn 1970
 and 1873 weres Alaska, Arizona, Connecticut, Delaware, Florida, Georgia, Hawali, Idaho,
“lowa, Maina, Massachusstts, Bﬂi@hﬁm, Minnssota, Montana, Nebraska, New Hampshire,
New Jareey, Rhode Island, Tennessee, Texes, Vermont, West Virginia, Wisconsin, snd
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TASLE 1-RECENT HAJOR HIGHWAY ACCIDENTS
INVESTIGATED PX SAFETY BOARD
IRVOLVING 18-T0 2I-~-YEAR-OLD DRYVERS

Pergoms Time of
killed aecident

1 9:1% p.m,
31:85 pom.
12348 2.,

2218 a.m.

% Chenged o 21 for sl alecoholic beverages May 3, 1982,
#Bicod sleohni level resuited from the ingeztion of

3,27 haer.

V XION®JdV

Minfwae legal drinking
age in the State at the
time of the accidens

4
® 18

i3

othey
{Beer & Wine)

ot&;&i‘
3,23 bear}
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Studies 2/ began to show thet the lowered drinking age resulted in inereased
slcohoi-related traffic accidents smong the 18- te 21-year-old population, an age airesdy
avarrepresented in aceldent statistics. As s retudt, at Joast 14 States have valsed thalr
minimum legal drinking age sines 1978, §/ (8ae table 2.) Cuvvently, deveral other States
have iegislation pending to calse the legal minlmum drinking age.

Thire have been numerous studies in States that have ealsed thelr minimum legal
drinking age, showing a significant decrease in alschol~involved accidents among drivers
in the affectsd age group. ¥or example, Michigan lowered its drinking age to 18 In
January 1972 and rafsed it back to 21 in Decembar 1478, A sfudy thatl analywsed a random
sample of 20 peraent of sl reported sccldents in Michigen from January 1972 to
Ducermber 1979 aonaludeds

Controlling for trside, ssasanaily, and othop patterns in the frequancy of
pollea-reported "had boen deinklng” (HBD) crash Involvement among
18=20 year old drivers, an {annval] reduction of 31 percent oceurred in
the first 12 mionths after the drinking age was raised from 18 to 21 in
Dacamber of 1978, '

fo contvol for  potentind  unrellability in  police-reported
aleohol-involvement, & “threx factor surrogate”4/ measure of
alcohol-related crash invoivement {s also wied. Anealyses of late-night,
single~vehicle arashes with a mala driver, of which a majority have been
gonsistently dentitied as Involving & drinking driver, revesl a
statistically significant reduction of 18 percent among drivers aged
18-%0 after the higher legal drinking sge was implemented.” §/

In enother study, made after Inois ralsed its minimum legel drinking age in
Janary 1980 from age 19 to 21 years, data for singlu-velicle, nighttime, mele driver
involvements cccurring Detween 8p.m. and 3 a.m. wart used as A surrogate for
alavhol-involved accldents. §/ This study compering 1980 to 1079 accident data,
oencluded that relsing the legal drinking age law wves effestive in reducing the
vingle~vehiele, nighttimy, male driver involvemeint for drlvars aged 19 and 20. For 19280,
the percantage of raduction attributable to the lsw chanjre was 8.8 purcent,
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The Michigan and Llinols studies lsoked et sll accldents~~fatul, injury, and property
damage. Anuciher study, 7/ using data from the Fatel Accident Records System (FARS) of

¥/ Douglass, o, L., Fllkins, T.D., Clark, P.A. "The Effect of Lower Legal Drinking Ages
on Youth Cresh Involvement,® prepared for National Highway Traffic Safety
Administration by Righway Safety Research Institute, Juns 1874,
/ Btates that raiead thelr lsgal drinking sges after 197¢ includet Connectleut, lilnols,
owa, Maing, Maryland, Msssachuseits, Michigan, Minnasots, Montane, Webraska, New
Fampshics, Hew Yok, New Jersey, and Tennessss,
4/ Surrogate measures for alcohol involvement ara typleally used since blcod aleohol level
paporting for dreiver accident Involvement I8 often incomplute.
/ Wogenaar, Alexander Claranee, The Minimum Legel Drintdng Ages A Timss-Horles
mgg@t Rvaluation, Dissertation, Universily ofﬁi&ﬁ'lamn, 3@0‘: P. 148,
;7 Mimpact Anslysis of the Raised Legal Urinking Age i Hllnols® Delmas Maxwell,
ntional Highway Traffic Safety Adminlsteation, December 1981, -
7/ Wililums, Allan ¥., ot o, insurance Dstitute for Wighway Safety, "The Eifect of
Raising the Legnl Minimutn Drinking Age in Fatal Crash Involvament,” Journal ol Legal
$tudies, Seprember 1981,
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Basait 312225
iovisisan (1985}
Formont {137))

Year Vieginiz iﬁ%}
Wiscoasin (iS72}

Alshsms {19703
Alasks (2379}
Arizoca (197%)
Commactirur (19825
Pioviss (1920
Ceorgisz {ISR0)
Iéﬁo {357%>
Zown (39MR)
#ivassota (1974)
Moztana (1979)
Row Jerazy {1930)
Few York {1982)
Paomaanes {318973)
Texae {1381}
Yyoming {1373)

Ariamass EE2%3
m&iﬁmﬁn (1032
iiliacis {3980}
Indiana {I734)

Keatecky (1938)
W.uui um*

- d L

;““;‘T £3%33)

few Mexico $1934}
Yorth S=kots (1938}
regoan {1923)
Pormeylesania (1933)
Ueah (1935}
Yashiageon (1334}

Crisvede {1883)
Discries of

Coiumbia (31928}
Eamces {184%5)
#Wiesingippi {15823
Rorth Care=ifsw §193%5:
Shis {2835)

Oklaheaa (2974)

’SM t Debroy 4

{Ower 3.7% Beer, Wiza & Distilled Spirics)
a Mﬁc m},, 21 {Poreiiied Wime & Bistilied Spivits)
{Beer S Wine), 21 {Diztilied Spirits)
B (0= Prexiger Sale of Beer), i9 (Sff Preaises Saic of Beer)
e & Digriiied Smivizs)
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the National Highway Yraffie Sefety Administration looksd wi nine States which ralsed
thalr legal tninimar age. &/ Eight ol the nine Stetes experienced & redustion in nighttime
fatal crash involvement among drivers in thy sffested age group; the avirage annusl
veduction was 28 percent,

Now [ork State has recently raised the legnl purchase age of aleohol feam 18 to 19.
In New Tork 3tate during 1979, 26 percent of erosh-lnvolved drinking deivers were under
21 years ofd. This is & rete of 45.1 aleohol-relstod erash involvements per svery 19,000
Hasnsed drivers in the 18- to 20-yeer-old age grotp. Tnis rate wes 4.2 tinres higher than
the rate of 10.8 per 10,000 Moensed drivers 21 yoars and older, §/ In the 10 New York
counties that are contiguous to Pennsylvenin (where the legal dripking. sge s 21) 10
ereent of the alechol-reluted accidents involving an 19~ to B0-year-old defvar involved a
{ver who wes licensed in Pennsylvania, 10/

Pesedd on the experionces of the States that have raised thelr minimum legal
dreinking or purchasing age, the Safety Roard conciudes that aleohol-rulated accidents in
the 10~ td 21l-yeav~¢ld ags gmu&o can be reduced by raising the minimum legal drinking
sge,  Aveileble Geti show a direct correlation between minimum drinking age and
aloohol-related accldents in the 18« to 2)-year-wld age group, Studies in Illinols and
Michigin, two populous States, demenstrate that dramatie reductions in alaohol-related
soaidents in this age group can bo achieved by ralsing the winimum drinking age to 21.

Therefore, the National Transportation Safety Board recommends that the States of
Alabarna, Alasiks, Arizona, Colorado, Connecticut, Dalewars, Florida, Georgia, Hawatl, Idaho,
lows, Konsas, Louistana, Malite, Massachuseits, Minnesota, Mississippl, Montana,
Nebrasks, New Humpshire, New Jersey, New Yock, North Carolina, Ohio, Oklahome,
Rhode Island, South Carolina, South Dakote, Tennessee, Texas, Vermont, Virginia, West
Virginia, Wisconsin, and Wyoming, and the Distrlet of Columbia: | | -

Raise the minimum legal age for drinking or purchasing all alecholie
- beverages to 21 years of age. (Class II, Priovity Action) (H-82-18)

BURNETT, Chalrman, GOLDMAN, Vice Chalrman, MoADAMS and BURSLEY,
Meribers, concurred In this recommaenidation, ‘
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Jim Burnett
Chalrmen

§/ The Utates worer Iinols, lowa, Maine, Massachusatly, Miehigen, Minnesots, Montana,
Now Hampehiee, and Terinvssen, ‘ |

ig‘f Lillis, t., et al., *"Targeting Alaohol Safety Prevention Programs through Anaiysis of
Crash Casuelty Dato,” paper presentad at the Nations! Council an Aleoholism forum, New
Orleans, Loulstany, April 18, 1881, | o

1/ LGls, R., Willems, T,, and Williterd W,; "Reported Alsohul Crashes Involving 16-21
Your O'd Pennsylvania Drivers in Tan Now Yorkt Border Countivs,” New York State
Division of Alecoholiam and Alaohol Abuse, Buresu of Alechol and Highway Ssfety
(Revsaroh Report Bevies Number 183, 1981, |




APPENDIX B
NTSB RRCOMMENDATION ON CITIZENS REPORTING DRUNK DRIVERS

ISSUED: September §, 1982
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Forwhrded %o

Govarnors of the S0 Statey
and the Mayor of the Distriet

of Columbia, exeluding Colorado, Maryland, SAFETY RECOMMENDATION(S)

Nebraske, Utah, and Washington H=~§2-3%

wnlpﬁubcimﬁa\tud\o&*«mnw-u-unwp-mv-wnm VA R N e E

, Drinklng and driving continues to be our nation's most serlous safety and publie
haalth problem: More than half of the 50,000 annual highway fatalities result from
aacidents that involve aleohol, Thiy is a disgraceful and frightening statistic, but a reality
thet will not ehange until individual attitudes change. There are many steps which might
he taken to change this situation; some involve jong-term legislative changes, educational
proegrams, and rehabilitation programs; others include shori-term, immediate public
awireness programs; An example of the forimer involves the monitoring of the sentences
 imposed by the courts on convieted drunk drivers. An example of the latter is
encouraging reporting Ly citizens of drunk drivers to law enforcement officials. This
recommendation letter addresses such an immediate, short-term, and inexpensive publie
awgreness program,

Washington State hus a program to encourage eltizens 1o report drunk drivers which
it ealls the "poster girl" drunk driver program; Colorado, Nebraska and Utah, call their
simnilar efforts RELDI (Report Every Drunk Diriver Immedintely). Maryland ealls its
program Citizen Report Drunk Driver Program. Through these programs, these five
States successfully and relatively inexpensively 1/ increase public awaruness of the drunk
driver problem and encoursge eltizen involvement o help solve it. ¥For example, in
Nebraske from June 1981 to May 1987, 2,836 suspected drunic drivers ware reported 1o
polive, and as a result, polive Intercepted 1,827 potentially drunk drivers and actually
arrested 1,428 drivers for driving while intoxicated (DWI). Similar statistios for Colorado,
Maryland, Utah, and Washington are shown in Table 1, ' _

Studies have shown that drunk drivers genarally do not believe they wili ve caught,
end in fact usually they are not. The chance of their being stopped by enforcement
suthoritiis is only one in a thoussnd, yet DWI arrests netionwide have inereased from
561,000 in 1989 to more than 1,300,000 in 1881, 2/ Of the 13,000 DWI arrests made in the
State of Weshington from March 1980 to July 1962, 1,000 arrasis vesulted from eltizens'
reports of potentisily drunk drivers.

Y ffhe budget for the Colorado program was $25,580, of which $17,500 coverad production
of posters and rolated materinls, radio spot announcements, and television materials. The
budget for the State of Washington program was $18,000, all of whieh was printing
expenditures, o . | — '

/ dohn Volpe, Chalrman, Prasident's Commission on Drunk Driving, Statement Before the
Subcommittee on Alcoholism end Drup Abuse, Senate Committee on Labor and Human
Resources, August 8, 1962,
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Nebraska reports that during the first 12 months of NS progran:, the Stipte
uxperienced 26 percent fawer fatalities than the previous year. Also, from June 1980 to
May 1881, 41 percent of the {atal secidents were listed as involwing alaohol yet from June
1981 to May 1982, the aleohol inveivement was reported at A7 percent, constituting a
10=pereont reduction in fatal aecidents involving aleohol, While the Safety Board eannot
soeeificallv correlate these results 3o the Nebraswa REDDI Proyram. and uvhdeubtediv
other factors contributed to some degres, it is not aware of any other significant changes
in Stai\te' enforcement polley or procedures which would heve brought about these
reduetions, -

The five programs discussed above have been implemented by elther the States'
highway safety or highway law enforeament agoncies, or both, The individuals involved in
the programs reviewed by the Safety Board were enthusiastic abou? their respective State
programs, and Indicated that media support end local enforecement agency involvement
were key elements in the success of the programs. Most programs were "Kicked off” by
large pross confarences hosted by the Governors of the respective Siules,

The programs typleally make use of pusters depicting real-life surviving vietims of
drunk drivers, ahd telephone numbers wheve eitizens cen call Lo report drunk drivers,
Utah utilizes billboards und bumper stickers with the message "Drunk Drivers Hurt People
Be REDDI". Brochures are used to give oitizens information on how 10 spot drunk drivers,

‘W to report drunk drivers to the police by eitizens band (CB) radio and by telephone,

st information should be given to the police when reporting drunk drivers, and what not

J do when & drunk driver is encountered, Publielzing reporte from the enforcement

agency on a weekly or monthly basis is necessary to inform oftizens of the effectiveness
of their reporting elforts and to encourage them to continue raporting. *

ased on the positive rasults of State programs to sncourage citizens to report
drunk drivers, the Nuational Transportation Safety Foard recommends that the Mayor of
the Distriet of Columbia and the Governors of the States listed:

Implement & wclitizen awarensss snd ¢itizen drunk driver reporting
rogram such as the REDDI-iype programs now used by Colorado,
( aryland, Netwaska, Utah, and Washington, (Class II, Priority Action)
H«§2-3%)

The Safety Board is aoncurrently racommending lo the International Association of
Chiefs of Police and The National Sufety Council that they eollaborate and net as focs!
points for gathering ahd disseminsting information on REDDI-typs programs, and provide
pertinent information and ansistance (o tnterestad Statas and locnl communities.

BURNETT, Chairman, GOLDMAN, Viee Chairman, and MeADAMS, BURSLEY, and
ENGEN, Membaery, concurrad I this recommendation.
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By: Jim Burnett
Chalrman




APPRENDIX C

1983 DITERNATIONAL CHIEF3 OF POLICE RESOOLUTION ERDORSING
THE USE OF SOBRIETY CHECKFOINTS

RESOLUTION

DRiweR  SOBRILTY CHECKPOINTS
(1883)

WHEREAS, in 1975, the International Assaciation of Chiefs

of Police endorsed the use of police roadblocks for emergency
situations, such as for the apprehension of fleeing felons,
and for the good faith purpose of checking driver licenses,
vehicle recistrations and equipment, and for similar

purposes, and
WHEREAS, the pervasive relationship of drunk driving and

wther uses of alcok»l to traffic crashes and highway safety
generally is such that all reasonable measures must be

taken to countevr its effect, and

VHEREAS, the use of sobriety checkpoints by police for
purposes of detecting drunk drivers is ejually effectjive
toward reducing the number of drunk drivers due to the

high visibility and public interest it generates; therefore,

be it

RESOLVED, that the International Association of Chiefs of

Police reiterates its support and encouragement of the use of
enforcenent checkpoints by police when they are carefully
planned within the framework of due process, and in particular,

recommends the police use of sobriety checkpoints supported by

adequate public information and education as a tactic

conducive toward reducing the number of drunk drivers on the

public highways.
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APPENDIX D
NHTSA's MODEL REVOCATION ON ADMINISTRATIVE DETERMINATION LAW

misyative Doterminaton State Laws on Early
License Revocation
for Driving While

Under the Influence

(Road® Law Revised Edition




APPENDIX D

Model Revociution on Administrative Detoxmination (FOAD) Law
With Comments and Implementation Guidelines

Table of ROAD Sectinna rage

. Purpose Of this ACt :cieessvssscscecssseceacessciass 13

. Revocation on administrative determination ......e0. 13
Report by law enforcement officers ..uoveveecrcossees 15
Notice Of revocation ceeevecscosnccscenasesccisnsssne .
Notice of revocation served by officer svisrsvescocns
Effective date and period of revocation cesieeesccnes

Restoration of licenge ..icccvveccconncssassnonnssre

§
§
§
§
S
§
§
§

Administrative review secc-cccevsvcvvstsntrasssssansas
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Judicinl review cicececvttosnctssresnsessrassneceeree

Administrative procedure act .ceevececcssoroossorsass
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Model Revocation on Adminigtrative Determination (ROAD) law

With Comuents and Implementation Guidelines

§ 1 - Purpose of this act
The purpose of this Act is the following:

(1) To provide safety for all persons using the highways of
this state by quickly revoking the driving privilege of those
persons who hLave shown themselves to be safety hazards by driving
with an excessive concentration of alcohol in their bodies; and,

{2) To guard against the potential for any erroneous
deprivation of the driving privileye by providing an opportunity
for administrative review prior to the effective date of the
revocation, and an opportunity for a full hearing as quickly as
possible after the revocation becomes effective; and,

{3) Following the revocation period, to prevent the
relicensing of those persons until the department is satisfied
that their alcohol problem is under control and that they no
longer constitute a safety hazard to other highway users.

Coiments and Implementstion Guidelines

Ceneral. The statement of purpose is important bccauae it
helps to establish the wvtate's strong interest in promoting
highway ssfety by quickly removing drunk drivers from the
highveys. The significance of the state's interest is one factor

vhich the courts weigh in determining the validity of summary
tevocation procedures,
* % *

§ 2 -~ Revocation on administrative determination

(&) The department shall revoke the license of any person
upon its determination that the person drove or was in actual
physical contiol of a motor vehicle while the alcohol
concentration in the person's blood or breath was 0.10 or more.
For purposes of thie Act, alcohol concentration shall mean either

grams of alcohol) per 100 milliliters or blood or grams of alcohol
per 210 liters of breath,

(b} The depnrtment shall make & determination of these facts
on the basis of the report of a law enforcement officer required
in section 3 of this Act, and this determination shall be final

unless an adminlstrative review is requested under section 8 or a
hearing 1is held under section 9.
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{c) The determination of these facts by the department is
independent of the determination of the same ¢c¢ similar facts in
the adjudication of any criminal charges arising out of the same
occurrence, The disposition of those criminal charges shall not
affect any revocation under this section,

Comments sand Implementation Guidelines

General. This section provides the basis of Revocation On
Administrative Determination (ROAD), Instead of waiting for the
criminal adjudication process to result in s conviction, the
department makes its own independent determination of the same
facts, and revokes if it appears to be warranted,

ROAD provides for revocation rather than suspension because
at the conclusion of & period of license revocation, the license
is not automatically returned. Instead, the person wmay apply for
8 nev license which may be granted if the person is found to be
qualified. See the definitions of “revocation" and “suspension”
in section 12, and the provision on license restoration in
section 7, Whenever a8 license is withdrawn due to an offense
relating to the use of alcohol or drugs, it is important that the
department determine that it will be reasonably safe to allow the
person to drive befors it issues a new licensa.

Alcohol concentrstion. This definition in subsection (a) is ~
taken without revision from UVC § 11-902.1 (a) 5 (Supp. 1979).
The definition is vital, It must not be omitted from the law,
It should not be modified except with the assistence of compstent
experts in the field of chemical testing.

The definition allows the chemical test results .to be
expressed directly &8s concentration in either the blood or the
breath., Many older chemical test laws allow test results to be
expressed only in terms of the blood alcohol concentration (BAC).
Where breath tests are used under those laws, the test results
must be converted to be expressed in terms of blood alcohol
levels. No such conversion is necessary under the ROAD law,
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It ies especially important to the ROAD concept that breath
testing be utilized, and that the accuracy and speed of the
results should be maximized, This will enable the law
enforcement officer, in appropriate cases, to give the revocation
notice and take possession of the drivers license while the
person is still in custody. This is important to the success of
the ROAD approach.

SBubsectiom (a). Revocation is mandatory under this section
upon 8 finding that the person drove a motor vehicle while having
an alcohol concentration of 0.10 or wmore.

Subsection (b). ROAD allowvs the department to base the
revocation on the police officer's report alone, if an
aduinistrative reviev or hearing is not vequested.
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Subsectiom (c). This subsection makes it clear that the
revocation under ROAD is an administrative action which is
completely independent of the sdjudication of the criminzl
charges. An acquittal in criminal court will have no effect upon

the revocation.
1 * *

§ 3 ~- Report by law enforcement officers

{(a) A law enforcement officer who arrests any person for a
violaticn of (insert code reference —-- see Note below) shall
immediately forward to the department a sworn report of all
{nformation relevant to the enforcement action, including
information which adequately identifies the arrested person, a
statement of the officer's grounds for belief that the person
violated (insert code reference -- see Note below), a report of
the results of any chemical tests which were conducted, and a
copy of the citation and complaint filed with the court,

(b) The report required by this section shall be made on
forms supplied by the department or in a manner specified by
regulations of the department.

Comments and Implementation Guidelines

Note. At the tvo points indicated in subsection (a),
reference to the state code section which prohibits driving while
having an unlawful alcohol concentration should be inserted.

Generel, Under the current laws of most states, the
department receives records of convictions and of implied consent
tefusals, The department wvould be unavare of wmost drunk driving
enforcement contacts until s conviction is reported. This ROAD
section provides the mechanism for getting information to the
depsrtment immediately concerning all arrests for driving with an
unlavful alcohol concentration,

Subsection (a). The subsection requires the officer to
forvard the kind of informstion which the department will need to
deteraine vhether to revoke the license.

The officer's report must be sworm. This is consistent with
the practice in most of the comparable state lavs, and in most
state implied consent laws, Some states require that the report
be "certified." Such certiffcation might be sccomplished by
sffixing immediately above the signature on the report a
statement that any fglse statement in the report is punishable as
8 criminsl offense. This statement, together with the signature
of the officer, would constitute certification.
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Subsection (b), In developing the forms and/or regulations

- required by this section, the department should consider
encouraging the utilization of copies of documents which must be
prepared by the enforcement officer for other purposes, whenever
feasible. The forms and regulations should also provide for the
combination of this report with the officer's report of a refusal

to submit to chemicsl testing, in appropriste cases.
* % *

§ 4 -—- Notice of revocation

(a) Upon receipt of the report of the law enforcement
officer, the department shall make the determination described in
section 2 of this Act, If the department determines that the
person is subject to license revocation, and if notice of
revocation has not already been served upon the person by the
enforcement officer as required in section 5, the department
shall issue a notice of revocation,

{(b) The notice of revocation shall be mailed to the person
at the last known address shown on the department's records, and
to the address previded by the enforcement officer's report if
that address differs from the address of record. The notice is
deemed received three days after mailing.

(c}) The notice of revocation shall clearly specify the
reason and statutory grounds for the revocation, the effective
date of the revocation, the right of the person to request an
administrative review and a hearing, the procedure for requesting
an administrative review and a hearing, and the date by which a
request for an administrative review must be made in order to
receive a determination prior to the effective date of the
revocation.

(d) If the department determines that the person is not
subject to license revocation, the department shall notify the
person of its determination and shall rescind any order of
revocation served upon the person by the enforcement officer.

Comments and Implementation Guidelices

Ceneral. Sections 4 and 5 of ROAD provide two methods for
serving the notice of revocation. In wmost cases, the notice will
be served personally by the enforcement officer, Where for any
reason that is not done, dection 4 provides that the depurtwent
will serve the notice by mail. Section 4 also specifies the
minimum content of the notice.

Subsection (s). If the department deterwines that a license
should be revoked, and if the notice has not already been given
by the enforcement officer, the department issues the notice,
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Subsection (b). There are several important elements here.
First, the department must serd the notice to the address shown
on the department's records. The licensee has & legal obligation
to keep the department apprised of a current address, and the
departnesct is entitled to treat that as the address to be used to
give a legal notice. Nevertheless, the address provided in the
officer's report is likely, &s & prectical matter, to be more
current. If the two addresses differ, ROAD requires mailing a
sotice to both. ROAD does not specify the type of msil to be
used, leaving that to the discretion of the department.

ROAD creates 3 presumption that the notice which iz mailed is
received by the person three days after it is mailed. This
presumption allows the process to continue, even where there is
no evidence of actual notification., The notice of revocation
should specify the effective date of the revocation, whichk would
be 18 days after the notice is mailed -- three days for the mail,
and 15 days after the notice is presumed to be received,

Court rulings vary from stste to state oa the guestion of the
necessity of actual notice, Court rulinges in your state should
be carefully considered in developing impleuentatioc procedures
for this section, For example, if a revocation will be without
effect in your state unless actual potice is given, the
departwent should use & torm of wmail which will supply sone
evidence of notification such as certified mail with return
receipt. The presumption that a mailed notice is received after
three days will not hold up if your state is one which reguires
actual notice. It should be a part of your lav, nevertheless,
becavse it allows the department to specify the revocation
effective d4t2 in the notice, but it should not be relied upon
for more thac that., The implementetion procedures should provide
for continued sttempts to give the aotice through alternstive
methods until the department has evidence of actual notice.

The best way to deal vith the problem of actual notice is to
naximize the use of notices issved by enforcement officers under
section 3. This would be donme by using chemical test procedures
which provide immediate results, If service of the notice must
be made under section 4, some problems are probably unavoidable,
especially in those states which require actual notice.

Subsection (c¢). This subsection specifies the minimunm
content of the notice of revocation. It applies to notices
served under either section & or section 5.

~_ The gotice of revocation should include all of the followving
information: clear notice that the person's drivers license and
?tivilege_to drive in this state is revoked; that the revocation
is effe;txve on & apecified date; the reason for the reveocation,
including the time and place of the arrest, and the offense
charged; that the person has the right to an administrative
Teviev and/or a bearing to contest the department's
determination: that & timely request of administrative review
will result in & reviev of the revocation before it becomes




APPENDIX D

effective, but that neither the request for an adwinistrative
review nor 2 request for a hearing will result in s delay of the
effertive date of the revocation; that tha person is required to
surrender the license card to the departunent immedistely, and
will receive & teaporary license velid uncil the effective date
of the revocation; the address of the department office where the
license may be surrendered and & request for an adninistrative
reviev or a hearing may be filed; that the period of revocation
is three months for s first offender, and one year for others;
and that followirg the period of revocstion the person may make
application for a new license, if qualified at that time, and if
the person's alcohol problem is under control,

Subsection (d). This subsection specifies that if the
department determines that revocation is pot warranted, it wmust

notify the licensee.
* & %

§ 5 —— Notice of revocation served by enforcement officer

(a) Whenever the chemical test results for a person who is
being charged with a violation of (insert code reference -~ see
Note below) show an alcohol concentration of 0,10 or mora, the
officer, acting on behalf of the department, shall serve the
notice of revocation personally on the arrested person,

{b) When the law enforcement officer serves the notice of
revocation, the officer shall take possession of any drivers
license issued by this state which is held by the person., When
the officer takes possession of a valid drivers license issued by
thin state, the officer, acting on behalf of the department,
shall issue a temporary permit which is valid for 15 days after
ites date of issuance,

{(c) A copy of the completed notice of revocation form, a
copy of any completed temporary permit form, and any drivers
license taken into possession under this section, shall be
forwvarded immediately to the department by the officer.

{(d) The department shall provide forms for notice of
revocation and for temporary permits to law enforcement agencies,

Cosmennts and Implementation Guideliaes

Note. At the point indicate’ in subsection (a), reference to
the state code section which prohibits driving while having an
unlavful alcohol concentration should be inserted.

Cemurxasl. Ve snticipete that wost of the notices of
revocstion vould be served under the provisions of this section.
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Subsection {(a). This subsection ecetablisnes very clear
eriteria for certain action by the enforcement officer. When the
officer has obtained chesical test results shoving an alcohol
concentration of 0.10 or more, the officer must serve the notice
of revocation on behalf of the department, If the test results
are available immediately, the officer will be atle to serve the
notice vhile the person is still in custody. 1If the results are
available later, the officer may be able to serve the potice vhen
the person appears in court for proceedings relsting to the
criminal prosecution.

Subsection (b). At tha spae time the revocation notice is
served, the officer terkes possession of the person's drivers
license. This is onc of the most important aspects of the law,
Although it is certainly possible to revoke s licease without
recovering possession of the drivers license csrd, such a
revocation will be more difficult to enforce. Accordingly, an
attempt is generally made to secure possession of a revoked
drivers licerse. 7This can bde a very difficult and time consuming
process, bowever. This ROAD subsection should alleviste much of
the difficulty in securing possession of revoked licenses.

Under the ROAD provisgion, ouly licenses issued by the state
wvhere the arrest is made are picked up. A state cannot revoke
the license issued dy another state; it can only revoke the
nonresident's operating privilege in tha state.

The most serious problem iovolved with taking possression of
the drivers license tard while the license remains valid is that
it leaves the person without the wust effective means of driver
identification. The temporary permit which is substituted for
the drivers license will be significantly less effective in
identifying the licensee; it will hteve much less recognition as
a valid drivers license; and it will be much more susceptible to
cousterfeiting and other kinds of fraudulent use. We have
iocluded this concept in ROAD becsuse of the significant
advantsge 0f securiog the drivers license at the time of arrest,
and because the duration of the temporary permit should be very
brief, Hevertheless, we would encourasge further study to
develop an alternative means of securing possession of revoked
licensee. One concept which should be studied involves stamping
or punchipg the drivers license to indicate that it is void sfter
a2 particular date, snd then returning it to the licensee, The
District of Columbia law incovporates & similar concept, slthough
the punch which is used dces not place s date ¢n the license.

The teemporary permit which is issued ia valid for 15 days.
This is consistent vith ROAD section 6 which pruvides that the
tevocaticn ie effective 15 days after the votice is served.
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Subscctiom (c). This specifies only that copies of all the
documents must be forwarded to the department either at the same
time as the initial report, or later sfter the notice is served.

Subsection (d). The department aust provide foxms for the
notice of revocation and the temporsry permit to appropriate lav
enforcement sgencies,

The forme should be so designed that vhen completed by the
enforcement officer, the notice of revocstion forn will meet the
requirenents of section 4, snd the temporary permit will contain
all of the relevant restrictions and descriptive information
contained on the drivers license.

Seversl states are vsing a single form for the notice of
revocation and temporary permit. While this may be a very
convenient forw, it results in a temporary permit which has few
attributes of a drivers license. Ue recommend that the temporary
pernit form be designed to be &1 effective as possible in
ideotifying the licensee arnd wiking the comnection between pexson
and driving record, in providing recognizable evidence of &
driving privilege issued by this stste, cod in preveating

counterfeit and fraudulent use.
* " *

§ 6 —— Effective date and period of revocation

{a) The license revocation shall become effective 15 days
after the subject person has received the notice of revocation as
provided in section 5, or {2 deemed to have received the notice
of revocation by mail as provided in section 4.

(b) The period of license revocation under this section
shall be as follows:

l. The period shall be three months if the petrtson's
driving record shows no prior alcohol or drug related
enforcement contacts during the immediately preceding five
years.,

2. The period shall be one year if the person's driving
record shows one or more prior alcohol or drug related
enforcement contacts during the immediately preceding five
years,
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3, For purposes of this section, ®alcohol or drug
related enforcement contacts”™ shall include any revocation
under this Act, any suspensicn or revocation entered in this
or any other state for a refusgal to submit to chemical
testing under an implied consent law, and any conviction in
this or any other state for a violation which involves
driving a vebhicle while having an unlawful alcohol
concentration, or while under the influence of alcoheol,
drugs, or alcohol and druge,

(¢) Where a license i3 revoked under this section and the
person is also convicted on criminal charges arising out of the
sane occurrence for a viclation ¢of (insert -ode reference -- sgee
No:t¢ 1 below), both the revocation under this section and the
revocation under (insert code reference -~ gee Note 2 below)
ghell be imposed, but the periods of revocation shsll run
conturrently, and the total period of revocation shall not exceed
(the longer of the two revocation periods).

Coaments sl Implewantation Cuideliane

Bote 1. Ia tbe space iudicated in subsection (c), a
vefetence to the state code section which prohidbits driving with
an unlawful alcohnl concentration should be inserted.

Bote 2, In the second fndicated rpace in sudsaction {¢), a
reference to the state code sectior providing for license
suspension or revocstion following s ccoviction for driving with
an ualawful slcobol concentration should be iveerced.

Sodseciion (s). The sudsection specifies that the period of
ravocation begins 13 daye sfter the revocation notice is
received,

Ssbeection (b). The subsection specifies the period of ROAD
tevacstions, VPor a firet otfender, the licecse is revoked for a
pericd of i‘hrac wmonths.

Yor the person who is a repeat offander, the revocation
period is one year. A parson is a repest offender if the record
shovy one or uore alcobol or drui releted snforcement contscts
vithin the past five years., Prior coatscts would include any
prior ROAD revocstion, say cotviction for driving while under the
intluence in this state or anciber, and any suspension or
ravoistion for refuelng a chenicsal tost in this state or soother.
Io order to implement this provision, departuent driver records
vould bave to be msiatained for the period necessary to detersmise
repest offendero -~ we have recommendsd five yesrs. The
department vhould 8100 give effect to records geverated in other
statun, iacorporating tham into records maiotsioed by the
department. UVC § 6-106 (c) (1968) provides thu legal foundation

for doing sv, a0d should be adopted if the state has no
comparable previnion now.
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It is important to consider how the ROAD revocation periods
compere vith cther suspensions snd revocations related to drunk
dviving. If the ROAD revocation is longer than an implied
consent revocetion, for example, the ROAD lav may serve as an
inducement to test refurals. That would be very undesirsble.

Subssction (c). This subsection deals with the relationship
between the ROAD revocation and the conviction revocation bised
upon the same offense., Most states have a provision compsrable
to UVC § 6~205 (2) (Supp. 1979) requiring reveocation (ot
suspension) on the bssis of a conviction for driving while under
the iafluence. (If your stste law provides for suspensica raether
than revocation, the references io this subsection should be
revieed accordingly). Subsection (c) specifies that both of the
revocation periods are to be imposed, but that they run
concurrently, and the total period of revocation imposed is
equivalent to the longer of the two periods, Thue, sssuming that
the period of revocation under ROAD is threc montha, and the
period of revocation based upon & cooviction is six months, the
maxinum period of revocatinn based upon the same offense would be
six wouths. This would be true regardless of when or in what
order the two revocations are imposed. The time during which the
license is revoked under the earlier revocation is credited to

the later revocation when it becomes effective.
* * *

% 7 -- Resatoration of license

(a) The periods of revocation specified by section 6 of this
Act are intended to be minimum periods of revocation for the
described conduct. No license shall be restored under any
circumstances and no vestricted or hardship permit shall be
issued during the revocation period,

(b} Following a license revocation, the department shall not
issue a new license or otherwise restore the driving privilege
unless and until the person presents evidence satisfactory to the
department that the person's problem with alcohol use is under
control, and that it will be reasonably safe to permit the person
to drive a motor vehicle upon the highways. No driving privilege
ma{ be restored until all applicable reinstatement fees have been
paid.

Comments and Implementation Guidelines

CGemersl. This section specifies the conditions for
restoration of the driving privilege revoked under ROAD., It
makes it clear that no privilege may be restored prior to
expirstion of the revocsation period.
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Subsection (a). The basic goal of ROAD is to 1evcke the
license quickly, and for an adequate period of time to impress
the licensee with the geriousness of the offense snd the
resolution of the state to teke firwm, immediste, responsive
action. We believe thak the issuance of a linited privilege or
the basie of hardship considerations at & time vher the license
wvould otherwise be revoked would seriously undermine that gorl.
The three-month pericd of revocation for & first offender under
ROAD is & relastively short license deprivetion, given the
seriousness of the offense, Many states specify revocation of
six months to cne year for this offense. This relatively short
revocation period has been selected in the belief thar it 1is
better to completely deprive the person of the driving privilege
for a sbort period than to restrict that privilege to uecensary
or occupational driving for s longer puriod. We urge the states
to treat this three-month revocation period as s minimum period
¢f totsl withdrawal of the driving privilege.

If the state decides to maoke available & limiced license st
some point duriag the revocstion period, optimally, such &
limited license would NOT be based upon hardship considerations,
It will constitute a hardship for anyone to bave the driving
privilege revoked, but that's not a good resson to restore the
license. A better tasis for restoring & limited driving
privilege would be some evidence that the person hss wade
progress in recognizing snd correcting fhe alcohol or drug use
problem which led to the offense. Many states are nov requiring
satisfactory completion of s prescribed treatment program ss s
condition to issuance of a linited license, rather than just
returning the privilege to anyone wbo csn show a hardahip.

Subsection (b). This provision mekes it clear that st the
conclusion of apy license revocation, the license is not
sutomatically returnced. 1fnstead, the person wust make
spplication for a nev license. Before issuing a new license, the
department must be sstiziied that it will be safe to permit the
person to drive. This subsection places the burden on the person
whose license hss been revoked to provide evidence that the
slcohol problem is under comtrol snd that it vill b2 safe to
permit the person to drive. The department stould establish

regulatory stsndards for restoring driving privileges in such
cases,

~ The subsection slso specifies that all applicable
reinstetement feee must be paid before a license may be vestored.
The cost of sdministration of this program ahould be recivered

from the drivers who sake it necessary.
% % *
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$§ 8 - Administrative revievw

(a} Any peison who has raceived a notice of revocation under
this Act may request an administrative review, The request may
be acconmpanied by a sworn statement or statements and any other
relevant evidence which the person wants the department to
congider in reviewing the determination made pursuant to section
2 of this Act,

(b) When a request for administrative review i8 mace, the
department shall review the Jdetermination made pursuant to
section 2 of this act, In the review, the department shall give
consideration to any relevant sworn statement or other evidence
accompanying the request for the teview, and to the sworn
statement of the law enforcemeni: officer required by section 3 of
this Act, If the department determines, by the preponderance of
the evidence, that the person drove or was in actual physical
control of a motor vehicle while having an alcohol concentration
of 0.10 or more, the department shall sustain the order of
revocation, If the evidence does not support such a
determination, the department must rescind the order of
revocation, The determination of the department upon
administrative review is final unless a hearing is requested
under section 9 of this Act.

{c) The department shall make a determination upon
administrative review prior to the effective date of the
revocation order 1f the request for the review is received by the
department within eight days following service of the notice of
revocation, Where the request for administrative review is
received by the dspartment more than eight cays following service
of the notice of revocation, the departinent shall make its
determination within seven days following the receipt of the
request for review,

(d) A request for administrative review does not stay the
license revocation, If the department is anable to make a
determination within the time limits specified in subsection (c)
of this gection, it shall stay the revocation pending that
determination.

(e) The request for administrative review may be made by
mail or in person at any offi~ze of the department. The department
shall provide forms which the person may use¢ to request an
adwinistrative review and to submit a sworn statement, but use of
the forms is not required.

(E) A person may request and be granted a hearing under
section 9 without first requesting administrative review under
this section., Administrative review is not available after a
hearing is held.
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Comments and Implementation Guidelines

General. ROAD specifies a8 two-step administrative reviev and
hesring process. This section describes the first step, an
administrative review. Sectico 9 describes the second step, &
full administrative beariog.

»

The “admipistreative review" described in this section is not
a bearing. Rather, it is 8 review by the depertment of papers
submitted by the officer and by the person whose license is
subject to revocation. It affords the person a limited
opportunity to state his side of the story, sud to call sttestion
to any obvious errors in the departwent's detornination of the
facts, 1f promptly requested, this review can be provided before
the effective date of the revocation. The purpose of the review
is to provide sufficient due process to prevent clesrly erroneous
license deprivations which could cause irreparable injury to the
licenspee.

Hany of the existiang lawvs provide for a stay of the
suspension or revocstion pending 2 full administrative hearing.
Experience indicates that many of those states are unable to
provide such hearings until 45 to 60 days following the arrest,
or even longer. The volume of hearings is one factor in this

delay. Experience slso indicates that many drivers are
requesting heariogs only because of the stay of r¢ :stion which
is afforded. This greatly inflates the volume of hearings, and
causes further delays. The result of such factors is obstruction
of one of the most basic gcals of revocation on administrative
determioation -~ revoking the license and removing tbhe driver
from the highways quickly,

Bence. this revised version of the ROAD lav provides for
license ruevocation effective Defore a full hearing is provided.
The revocation is effective 15 days sfter the person is served
vitb the notice, generally at the time of arrest, and no stasy is
provided upon request for s hesring. The administracive reviev is
intended to fill the due process gap pending the full hearirs.

Several receant U0.S. Supreme Court csses on the sudbject,
especially |Mackey y, Monprym, 433 U.S. 1 (1978), suggest thst a
lav providing for immediate suspension or revocstion vithout a
prior hearing would be constitutional. Society has an important
interest ir getting dapgzerous drunk drivers off the highways
ismediately, 2nd this would justify a summary suspension,
especially if a post-suspension hesaring is provided promptly.
For ao extreaely vell-documented and reasoned report which
supports this conclusion, see J. Reese, "Sunmary Suspeasicn of
Driver Licenses of Drunken Drivers--Constitutionsal Dimensions,"
U.S. Depsrtment of Transportation (Nov. 1982), reprinted as an

Appendix, jpfra.




The idea of a prompt aduministrative reviev folloved by o
later full hesring is dravn, wvith some revisions, from the
Minnesota law., That law vas recently upheld by the Minaesotsg
Supreme Court against & claim that it violsted due process of

lav. See Baddao v, Dirksveger. 336 K.W. 24 54 (Miann. 1983),

Subsection (a). A person vho has received a svotice of
license revocation under this Act may request an administrative
reviev st any time prior to the date of an admiunistrative
hearing, snd may accompery the request with s svorn statement or
statements setting forth any facts he wants the department to
consider. The person may also send other evidence {pictures,
documents, ect.) in support of his .ase.

Subsection (b). The department is required to _iziev its
determination, giving coasideration to the ststemeats asnd
evidence submitted by the person, and to the officer's svora
report. If the department determines on the dasis of this review
of the evidence in the record that the person did drive with an
vanlavful alcohol concentration, rthe revocation order is
sustained: thervise, it must be rescinded.

The review is not a hearing. The person does not appear
before the department officisrl who wakes the determinstion. Np
witnesses are called. It is a2 psper reviev. It is just like the
initial determination except that the record oo containe papers
subaitted by the person whose license it being revoked.

Subsection {(¢). This subsection specifies the uvime
cvestrictions applicable to administrative review. If the raguest
for reviev is received dy the departnent within eight days
folloving service of the order of revocstion, the deparitment must
complet2 the reviev bdefore the revocation becomes effective,
That gives the department eight days to receive the paper vork
from the police officer and any papers submitted by the liceasee,
Folloving that, the departwment has seven days to make the review
and notify cthe licensee regarding its determination.

If the request is received more than eight days followving
service of the revocation actice, the depsrtment must complete
the review withiao seven days after the request is received. In
that case, the reviev vill not necessarily be completed before
the revocation becomes effective.

Subsection (d)., The revocation becomes effective 15 days
after the notice of revocstion is served, regardless of whether
or not an adminietrative review ies requested. The only situatioa
vhich results ia & stay of the revocation under ROAD is s feilure
of the department to complate the review withio the times
specified in subsection (c). In cthat case, the revocation would
be stayed until the review it completed.
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Subsection (e). This subsection specifies how administrative
review may be requested.

Subsection (f). This subsection makes it clear that a pereon
# need not request an administrative review first in order to
rrquest a full hearing. The sdwinistrative reviev step can be
onitted, at the option of the person, However, administrative
bt reviev may not be requested sfter a hearing has been held.

§ 9 -- Hearing

(a) Any person who has received a notice of revocation may
make a written request for a review of the department's
determination at a hearing. The request may be made on a form
available at each office of the departmaent, If the person's
drivers license has not been previously surrendered, it nust be
" 3 surrendered at the time the request for a hearing is made. A
= request for a hearing does not stay the license revocation,

¥ (b) The hearing shall be scheduled to be held as quickly as
B practicable within not more than 30 days ¢f the filing of the
request for a hearing. The hearing shall be held at & place
3 designated by the department as close as practicable to the place
= where the arrest occurred, unless the parties agree to a
| different location, The department shall provide a written notice
? of the time and place of the hearing to the party requesting the
hearing at least 10 days prior to the scheduled hearing, unless
the parties agree to waive this requirement,

(c) The presiding hearing officer shall be the commissioner

or an authorized representative designated by the commissioner,

The presiding hearing officer shall have authority to administer

oaths and affirmations; to examine witnesses and take testimony;

to receive relevant evidence; to issue subpoenas, take

- /. depositions, or cause depositions or interrogatories to be taken;

. to requlate the course and conduct of the hearing; and to make a
AR final ruling on the 1issue,

() Tre sole issue at the hearing shall be whether by a
preponderance of the evidence the person drove or was in actual
physical control of a motor vehicle while having an alcohol
concentration of 0.10 or more, If the presiding hearing officer
finds the affirmative of this iocsue, the revocation order shall
be sustained. If the presiding hearing officer finds the
negative of the issue, the revocation order shall be rescinded.

e

RS

(e} The hearing shall be recorded. The decision of the
presidino hearing officer shall be rendered in writing, and a
copy will be provided to the person who requested the hearing.

(f} If the person who requested the hearing fafls to appear
without just cause, the right to a hearing shall be waived, and
the department’s earlier determination shall be final,
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Comments and Implementation Guidelines

General. This section contains substantive and procedural
provisions relating to the hearing.

Subsection (s). The request for a hearing must be in writing
and may be made on a form supplied by the department. When the
person submits the hearing request, anc opportunity is provided to
collect any license card not yet surrendered.

Subsection (b). The hearing should be held as quickly as
possible, since the person has lost the driving privilege without
having benefit of full due process.

It is Bpecessary to providé adequate notice to the parties as
to the time and place of the hearing, This must be provided
sufficiently ahead of time to permit the person to prepare for
the hearing., Heonce, the ROAD law specifies a ten-day notice
requirement. The parties may agree to waive the ten-day
requirement, however, and this provision should be utilized as
much as possidble. Any such waiver agreement should be in
vriting.

= - 3 - - A st D RN e T T b W Wy 1 e S IR T T G s
s T Y e e T S A e ; S S il .
B

The hesring is generally held at a place designated by the
department as close as practicable to the place where the arrest
occurred. The ROAD lav formerly specified that it would be held
in the county where the arrest occurred, but many departments use
a regional rather than county structure znd may not have an
office in some remote counties.

The reason for holding the hearing close to the place of
errest is that this locstion is likely to be most convenieut for
any vitnesses, especially for the arresting lav enforcement
officer.

The parties may sgree to hold the hearing in a different
location, One possibility here is that such an agreement could
aleo cover related marters. Thus, the department might agree to
hold the hesring in the offender's county of residence, provided
that the offender will not object to witnesses from the county of
arrest giving their testimony by telephone. The presiding
hearing officer may bave authority under subsection (¢) to take
testimony in that manner regardless of objections, but an
agrevment would resolve any problem. The use of telephone
testimony in administrstive hearings is becoming more common, It
should be encouraged because it is o time-effi. ient manner for
the police officers and other witnesses to te:tify,
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Subsection (c). These are fairly standsrd povers given to &
hearing officer in an adwministrative hearing of the type
contemplated here. Note that the hearing officer is spacifically
avthorized to nake the final ruling. There is nc need for the
commissioner to make the final decision. There is mno
departmental discretion being exercised. The task of the hearing
officer is strictly fact finding, The action of the departament
is mandatory, based upon the facts found to exist.

Subsection (d). The issue before the bearing officer is
exsctly the same issue which the department ie required to
determine under section 2. It is essentially the same
determination which is wade in the criminal court, although in
the administrative hesring the standard of proof (preponderance
of evidence) differs, and 8 less formal procedure prevails.

Subsection (e). A record of 311 evidence, testimonial and
documentary, must be established at the hesring. Judicial review
under section 10 is based solely on the recoxd.

Subsection (f). If the person feils to appear st the hesring
wvithout any just excuse, the matter is trested as if the right to

a bearing had been waived,
* * *

§ 10 -- Judicial review

{(a} Within 30 days of the issuance of the final
determination of the department following a hearing under Bection
9 of this Act, a person aggrieved by the determination ghall ha-—e
the right to file a petition in (a court of record) fn the county
of (the county where the main office of the department is
located) for judicial review. The filing of a petition for
judicial review shall not stay the revocation order,

(b) The review shall be on the record, without taking
additional testimony., If the couct finds that the departmeant
exceeded its constitutional or statutory authority, maie an
erroneous interpretation of the law, acted in an arbitrary and
capricious manner, or made a determination which is unsupported

by the evidence in the recnrd, the court may reverse the
dep .rtment's determination.

Comments and Implementatiov Guidelines

Ceneral. This cection specifies the substantive and
procedural requirements relative to judicial review of the
sdminietrative determirstion following & hesring. Note that the

person must exhsust the administrative bearing remedy before
judicial review is available.
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Subsection (a). Venue for judicial review is shifted to the
county vhere the main office of the department is located. This
is for the convenience of the department's sttorneys. The
petition for judicial review must be filed within 30 days of the
final determinatisn by tho department. Such a petition does not
stay the revocation order.

Subscetion (b). The reviev is on the record established by
the department at the hesring. The lav does not permit the court
to hold s nev heaxing or to redetermine the facts, The court's
review is strictly limited to the grounds for reversing the

depsrtment which are tisted in this subsection.
* *

§$ 11 — Administrative procedure act

The administrative procedure act of this state [applies to
the extent it is consistent with| [OR] [does not apply to]
proceedings under sections 9 and 10 of this Act relating to the
administrative hearing and judicial review.

Cosments and Implementation Guidelines

General. Here the state should select one of the two
options., Many of the state administrative procedure acts are
full of complex provisions which have little relevancy to the
type of hearing contemplated by this Act. The same is true as to
the provisions regarding judicial review. Sections 9 and 10 of
ROAD provide the essential legal freamevork for the kind of
hearing and judicial review which is sppropriate for the license
revocations contemplated by the Act, Each state needs to sssess
its own APA to determine vhether its provisions should also apply

to the sdministrative actions taken under this Act.
* * &

§ 12 -- Definitions

The following words and phrases when used in this act shall
have the meanings indicated in this section:

l. Department. -~ The department of motor vehicles of this
State.

2. Drivers license. -- Any license t0 operate a motor
vehicle issued under the laws of this State,
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3, License. -~ Any d.ivers license or any other license or
permit to operate a motor vehicle issued under, or granted by,
the laws of this State including:

{(a) Any temporary license or instruction permit;

{b} The privilege of ary person to drive a motor vehicle

whether or not the person holds a valid license;

(c) Any nonresident's operating privilege as defined herein.

4. Nonresident's operating privilege, -~ The privilege
conferred upon a nonresident by the laws of this State pertaining
to the operation by that perscon of a motor vehicle, or the use of
a vehicle owned by that person, in this State.

5. Revocation. -- The termination by formal action of the
department of a person's license or privilege to operate a motor
vehicle on the highways, which terminated license or privilege
shall not be subject to renewal or restoration except that an
application for a new license may be presented and acted upon by
the department after the expiration of the applicable period of

time prescribed in this act.

6. State, ~- A state, territory, or possession of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, or a province of Canada.

7. S8ugpeusion. -- The temporary withdrawal by formal action
of the depa . ment of a person's license or privilege to operate a
motor vehicle on the highways, which temporary withdrawal shall
be for a period specifically designated by the department,

Comments and Implementatica Guidelines

Gereral. The definitions in this section are baszd on the
driver licensing definitions in the Upiforn Vebicle ZLode. Taey
are basic terms vhich are already defined in the driver licensing
lavs of uany ststes. They should be a pert of the legal comntext
into which the ROAD law fite, If they are not part of the
overall driver licensing lav, they should be specifically sdopted

as part of this Act.
* % *
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APPENDIX D

COMPARISBON OF STATE LAWS
Revocation on Adwinistrative Detewmination (KOAD)

This portion of the report compares tne ROAD provicions and
the laws of 19 states which provide for revocation or suspension
on the basis of an administrative determination that the person
drove a motor vehicle while having an unlawful alcohol
concentratjon or while otherwise under the influence. The
comparisons are in chart form. In the charts, the following
abbreviations are used for the states:

Alaska 48 8980 8 2¢00 RSB GCPRBIOPBTOIRI R OIS DPDS

COl0rado seeeesvsvsesevrntecsseroncannse
DElaWAre cscesvsscsrrocsrsacsosrscennnss
District of Columbia ,,eveveerecasccns
INALANA suivsnonranersecscrosssenessensns
IOWA civesscecsncccssvsccnsosesncsnnas
Louisianad .vovcecvsrsonscccsnssnsssens
MANEe sevenscotrsorieconcsncrsnsnrenas
MInnNesotA seevvvrovscvonerseresasssnse
MisB8166ipPPl e evvnrsnsvscersersonannans
MisBOUr] eoisevveronnnnrevisarenascess
Nevada soeveccnassanosoncancocsccsnsns
North Carolind .ccvesrevsvnscceccnsanns
North Dakota seesevectessssncsnscncens
OKlahom& soveevresvesaesresnonnoescans
OL@QON seesvesscnsostnvocsncsseenassss

Ut.h S0 00 G2 ¢ P GBIVl RNYABETOO RGOSR ESEBRORDDPOESE

Walhington G000 EPBIEOPNERASIIBOOOEIIETSLEDS

West v1tgin1. PesessssrrEas et eRs LY
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